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AN TITR US T PAR ENS PA TR IAE AMENDMENTS

MONDAY, M A R CH  18 , 19 74

H ouse of Representatives,
Subcommittee on Monopolies and Commercial Law

of the Committee  on th e J udiciary ,
* Washington. D.C

The subcommittee met, pursuant to call, at 10:35 a.m., in room 
2141, Rayburn House Office Building , Hon. Peter W. Rodino, Jr . 
[chairman of the  subcommittee] presiding.

Present: Representatives Rodino, Seiberling , Mezvinsky, Hutchin
son, and Dennis.

Also present : James F.  Falco, counsel; and Franklin G. Polk , asso
ciate counsel.

Chairman Rodino. The Subcommittee on Monopolies and Com
mercial Law will come to order.

We are pleased to have this morning at the hearing on II.R. 12528 
and H.R. 12921, Parens Pat riae Ant itrust Legislation,  the Honorable 
Thomas E. Kauper, Assistant Attorney General of the Antitru st 
Division of the Departm ent of Justice.

[The bills referred to, H.R. 12528 and H.R. 12921, follow:]
(1)

*
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93d CONGRESS 
2d Session- H. R. 12528

IN  THE HO US E OF REPR ESE NTA TIV ES
F ebruary 4,1974

Mr. Rodino introduced the following bill; which was referred to the Com
mittee on the Judiciary

A B IL L
To permi t the atto rney s gene ral of the several  State s to secure 

redress to the citizens and political subdivisions of the ir 
Sta les  for damages and injur ies sustained by reason of 
unlawful  rest rain ts and monopolies.

1 Be  it enacted by the Senate and House  of Representa-

2 tives of the Uni ted States of Am erica in Congress assembled,

3 Th at  the  Ac t enti tled “A n Ac t to supp lement exist ing laws

4 aga ins t unlawful rest rain ts and monopolies, and for other

5 pur poses ,” approve d October  15, 1914 (15 U.S .C. 12 ),

6 is amended by inserting  immediate ly after  section  4B  the

7 follow ing new section s:

8 “Sec. 4C. (a) An y attorn ey general of a Sta te may

9 bring a civil action in the name of such Sta te in the district

I
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cour ts of the Uni ted States under section 4, or 16, or both,  of 

this Act, and he shall be enti tled  to recover damages and 

secure other relief as provided in such sections—

“ ( 1) as parens pat riae of the citizens of t ha t State, 

wi th respect to damages personally susta ined by  such 

citizens, or, alte rnat ively, if the cour t finds in its dis

cret ion that the interests of justice so require, as a 

rep resentativ e mem ber of the  class consisting of the 

citizens of tha t Sta te, who hav e been personally dam

age d; or

“ (2)  as pare ns pat riae , with respect to damages 

to the  general  economy of that Sta te or any polit ical 

subdivision thereof .

“ (b)  In  any  action under parag rap h (a)  (1) of this  

section, the  at torney  ge nera l of a Sta te—

“ ( 1) ma y recover the agg regate damages susta ined

by the citizens of t ha t Sta te, without separa tely  proving 

the  individual claims of each such citizen; and  his proof  

•of such damages ma y be based on stati stica l sampling 

• methods, the  pro  ra ta  alloca tion of excess profits  to 

sales occurring  within  the State, or such oth er reason

able system  of e stim ating a ggrega te damages as the cou rt 

in i ts discret ion m ay pe rm it; an d

“ (2) shall distr ibute, allocate, or  otherwise pa y 

out of the fund so reco vere d eith er (A)  in accordance
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3

1 with Sta te law, or, (B) in the absence of an y applicable

2 Sta te law, as the distr ict court  may  in its discretion

3 authorize, subject to the requ irem ent that any  distribu-

4 tion procedure adop ted afford each citizen of the State

5 a reasonable opportu nity  to secure a pro ra ta  portion

G of the fimd attr ibu tab le to his respective  claims for
©

7 damages, less litigation  and adminis trative costs, before

8 any  of such fund is escheated or used for general  welfare  y
9 purposes.

10 “Sec . 4D.  (a)  Wh ene ver  the Att orn ey Gene ral of the

11 United States has brough t an action  under section 4A  of this

12 Act, and he has reason to believe  that any  Sta te atto rney

13 general  would be enti tled to bring an action  based  substan-

14 tial ly on the same cause of action , on behalf of the citizens

15 of his State pursuant to section 4C of this Ac t and  would

16 probably lead to a subs tantial recovery  of damages, he shall

17 pro mptly  so not ify such S tate  at torney  general.

18 “ (b) If, afte r the ninety-day period  which begins  on

19 the  date of the mail ing of any  notification under subsection

20 (a) of this section, the Sta te attorney gene ral fails or de-

21 dine s to bring such an action, the Att orn ey General shall „

22 himself sue, in place of the Sta te atto rne y gene ral, and he

23 shall  thereaf ter be deemed parens patr iae of the citizens of

24 such Sta te for the purposes of such action . Such action shall



•i

123
45678910111213141516171819202122232425

5

4

be brou ght in the district in which  the action under section 

4A  is pend ing and shall be consolidated therewith.

“ (c) In  actions  brought under this section, section 4C 

(h) (1)  shall app ly with respect to proof of dam ages by the 

At torney General. Subject to subsection (d) of this section, 

section  4C (b) (2)  shall app ly to any amoun ts paid to States 

pur sua nt to this subsection.

“ (d) Wi th respect to any  recovery  of damages under 

this section, the At torney General  shall pay  or cause to be 

paid to the respective  States, on behalf  of whose citizens  he 

has recovered such damages, a pro rata  share  of the total 

damages recovered,  after dedu cting  theref rom, on the basis 

of regu latio ns prescribed by the At torney Gene ral and ap

proved  by the  Com ptro ller General of the Uni ted States, 

litigation expenses, includ ing actua l attorn eys’ fees and ad

min istra tive  costs. Any amou nts so deducted shall be de

posited in a special fund by the At torney General, and, 

subject to an appropriat ion , used only for activit ies under this 

section.

“Sec. 4E . With  respect to any  federa lly funded Sta te 

pro gram affected by antitr ust  violations, any Sta te shall be 

enti tled  to treble damages for the enti re amount of over

charges or other damages sustained in connection with such 

a program . The At torney General of the Uni ted States shall 

hav e the rig ht to intervene in any  such action  to prote ct the



1 inte rest s of the Uni ted  Sta tes ; and  he shall have  the power

2 to sue on behalf  of any  Sta te that fails or declines to bring

3 such action with in the ninety-day period which begins on

4 the date  of the mailing of notifica tion from the At torney

5 General  t ha t he  believes cause exists for br inging such action.

6 The Un ited States shall be enti tled to secure reim bursem ent

7 of its  equitable share of a ny recovery  of damages under this

8 section, under such regulations as the  respective h ederal

9 agencies responsible for such prog rams shall publish . The

10 provisions of sections 4C (b ) and 41) (c) and (d) of this

11 Act shall app ly to any  action  and damages recovered

12 therein  pursuan t to this section.” .
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&3d CONGRES S 
2d Session H. R. 12921

IN  TII E  HO US E OF REPR ESENTA TIV ES

F ebruary 20,1974
.Mr. R odino (fo r himse lf, Ms. J ordan, Mr. Mezvinsky, a nd Mr. Seiberling) 

introduced the  fo llowing hi ll ; which was referred to the Committee on the  
4  Judic iar y

V
A  BILL

To permi t the  atto rneys general of the several State s to secure  
redress to the  citizens and  political subdivisions of the ir 
States for damages and injuries sustained by reason of un law
ful re stra ints  and monopolies.

1 Be  it enacted by the Sen ate  and. House of Bepresenta-

2 tives of the United  States of Am erica in Congress assembled,

3 Th at  the  Act  enti tled  “A n Ac t to supp lement exist ing laws

4 aga ins t unlawful rest rain ts and  monopolies, and for other

5 purposes,”  app roved October 15, 1914 (15  IJ.S .C. 12 ),  is

6 amen ded by inse rting imm edia tely  after section 4P> the fol-
*

7 lowing new sectio ns:

8 “Sec. 4C. (a) An y attorn ey general  of a Sta te may
VI

9 bring a civil action in the nam e of such Sta te in the  distr ict

I
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2

1 courts of the United  States under section 4, or 1G, or both, of

2 this Act, and  he shall be entitl ed to recover damages  and

3 secure other re lief as provided in such sections—

4  “ (1)  as pare ns pat riae of the citizens of that  State ,

5 with respect to damages personally  sustained by such

G citizens, or, alte rnative ly, if the court finds in its dis- *

7 cretion that  the interests of justice so require, as a repre-

8 sentative  mem ber of the class consisting of the citizens »

9 of tha t State, who have been  personally  damaged ;

30 or

31 “ (2)  as pare ns patr iae,  with  respect to damages

32 to the general economy of that  Sta te or any political

13 subdivision thereof.

14 “ (b) In  any action under paragr aph  (a)  (1) ‘of this

15 section, the atto rne y genera l of a St ate—

16 “ ( I) may recover the agg rega te damages sustained

17 by the citizens of (hat State , without sepa rate ly proving

IS the individual claims of each such citizen; and his

19 proof  of such damages may be based on statist ical «

20 samp ling  methods, the pro rata  allocation of excess

21 profits  to sales occurring within the State, or such <•

22 other reasonable system of estim ating aggrega te damages 

03 as the court in its discretion  may pe rm it; and

94 “ (2)  shall distribute, allocate , or otherwise pay

25 out of the fund so recovered eith er (A)  in accordance
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with Sta te law, or, (B) in the absence of an y app licable  

Sta te law, as the distr ict court may in its discre tion 

authorize, subjec t to the requ irem ent tha t any  distr ibu

tion procedure adop ted afford each citizen of the Sta te 

a reasonable  opportu nity  to secure a pro rata portion 

of the fund attr ibu tab le to his respective  claims for 

damages, less litigation  and adminis trat ive costs, before 

any  of such fund is escheated or used for general  welfare 

purposes.

“Sec. 4D.  (a) Wh enever  the At torney  Gene ral of the 

H  Ln ite d States has brought an action under section 4 A of this

12 Act , and he has reason to believe tha t any State  atto rne y

13 general would be enti tled  to bring an action based substan-

14 tially  on the same cause of action, on behalf of the citizens of

15 his State pursuant to section 4C of this Act and would 

Id probably lead to a subs tantial recovery  of damages, he shall 

W prompt ly so notify  such Sta te attorney general.

18 “ (b) If, afte r the ninety-day period  which begins on

19 the date of the mail ing of any notification under subsec tion

20 (a)  of this section, the Sta te attorney general fails or de-

21 din es  to brin g such an action, the Att orn ey General  shall

22 himself sue, in place of the State attorney general , and he

23 shall ther eaf ter be deemed pare ns patriae  of the  citizens of

24 such State for the purposes of such action.  Such action shall
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4

1 he bro ught in (lie distr ict in which  the action  under section

2 4A  is pending and shall be consolida ted therewith.

3 “ (c)  In  actions brought under this section, section 40

4 (b ) (1 )  shall apply with  resp ect .to proof of damages  by the

5 At tor ney Genera l. Subject to subsection (d) of this section,

G section 4C (b ) (2)  shall apply  to any  amoun ts paid  to

7 States pursuant to this subsection.

8 “ (d) With  respect to any  recovery  of damages under

9 this section,  the At torney  General  shall pay  or cause to be

10 pa id to the respective State s, on behalf of whose citizens he

11 has  reco vere d such damages , a pro  rat a share  of the total

12 damages  recovered, afte r deducting  therefrom, on the basis

13 of regulations presc ribed  by the At torney Gene ral and  ap-

14 proved  by  the Com ptroller Gene ral of the United State s,

15 litig ation expenses,  includ ing actual atto rne ys’ fees and  ad-

1G niin istra tive  costs. Any amounts so deducted shall be de-

17 posited  in a special fund by the Attorney Genera l, and,  sub-

18 jeefc to an appropri ation, used only for activi ties under this

19  section . *

oQ “Sec . 4E . Wi th resp ect  to any  federally funded  State

pro gra m affected by antitr ust  violations, any Sta te shall <■

29 be ent itled to treble  damages for the entire amount of over-  

03 charges  or other damages susta ined in connection with such 

04 a program. The Attorney General of the Uni ted States shall 

ov have the right  to intervene in any  such action  to protect-
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1 the interests of the United  Sta tes ; and lie shall  have  the

2 pow er to sue on behalf  of any  Sta te that  fails or declines

3 to bring such action with in the ninety-day period which

4 begins on the date of the mail ing of notification from the

5 At torney  General tha t he believes cause exists for brin ging 

G such action . The United  State s shall he ent itled to secure

7 reim bursem ent  of its equitable share  of an y recovery  of dain-

8 ages under this section, under such regulations as the respec-

9 tivc Feder al agencies responsible for such program s shall

10 publish. The provisions of sections 4C (h ) and 4D (c) and

11 (d) of this Act  shall app ly to any action  and damages

12 recovered therein pursuant to this section.’’
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Chairman Rodino. Before having  Mr. Kauper make his statement,
1 would like to make some opening remarks and without objection 
have the rest of my statement inserted in the record.

I would like to point out that one of the principal issues that is 
raised squarely by the legislation before us during  these hearings can be directly  sta ted: Since the several States already have the right to sue 
as parens pat riae to prevent or r epai r harm to a State's  quasi-sovereign 
interests; and, since the States by virtue of Federal antit rust law 
can already sue in their  proprietary capacities lor  treble damages 
caused by violations thereof like any person other than the United 
States itsel f; should the Federal anti trus t laws he amended to allow 
States  to sue as parens patr iae on behalf of their  citizens or for 
injuries to the ir own general economies?

1 think th is is a question that  needs to he answered, and this legisla- *tion is directed to answer it in the aflimative because we believe it is 
the approp riate  thing to do and the timely thing to do. These hills that 
are before us do more, however, than confer increased standing for 
the States over individuals  or aggregates of individuals. They sys- ’
tematically express a full course of legislative choice and action, in 
tegrated provisions reflect exhaustive investigation of the basic prob
lem; a thorough search of objectives and alternatives of solutions; 
and a comparison of these solutions in the light of the ir consequences in an analytic framework.

Thus, to make increased standing ellective, the legislation addresses 
problems of proof of damages that also clearly need to be remedied; 
provides for apportionment and disbursement of funds recovered: 
facilitates coordination, communication, and cooperation among Fed
eral and State anti trust enforcers; enacts self-funding mechanisms 
tha t not only seek to minimize costs in the traditional sense but also 
to eliminate costs to the public as a whole for expanded ant itrus t en
forcement; and. provides opportunities  to States not now available 
the seizing of which is left entirely to the unfette red discretion of the States severally.

The fundamental national legal, economic, and social policies ex
pressed in the antit rust laws are premised on the belief that, “the un
restrained interaction of competitive forces will yield the best alloca
tion of our economic resources, the lowest prices, the highest quality, 
and the greatest material progress" for the Nation and for its business
men, consumers, and, indeed, for all its citizens. Historically and nec
essarily the Attorney  General of the United States has been of para
mount importance in the execution of the antit rust laws. The legisla
tion before us builds upon and updates these facts and expands and 
amplifies fur the r aspects of his enforcement responsibilities. In at
tempt ing to deal with contemporary a ntit rust problems in the modern 
economy in light of present and foreseeable realities of the market 
place, therefore, this subcommittee's antit rust oversight responsibili
ties are inextricably called into play. Our “exclusive oversight.’’ Nat'l  
Cable Television Assn. v. United States , No. 72-948 (U.S. Mar. 4,
1974), of ant itru st enforcement is an important element of these 
hearings.

Antitrust policy generated interna lly at the Department of Justice 
is also of major  concern. Responsiveness to changing circumstances is 
a key area. Both in the food and energy industries, previous historical
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conditions of buyers* markets and excessive capacity have seemingly 
disappeared. Predictions for other industries, for example, metals, are 
identical. Has th is dramatic change in the charac ter of markets led to 
similar drastic changes in the planning and approaches to monopolistic 
and anticompetitive practices by the Ant itrus t Division? What plans 
of action exist and are being implemented with respect to the giant 
conglomerates that inquiries into the oil crisis establish as existing  and 
possessive already of awesome private economic power?

The purposes of the legislation are to st rengthen the antit rust laws; 
to s trengthen the Ant itrus t Division; and to strengthen ant itru st en
forcement by public agencies. The recent shortage in foodstuffs and 
other commodities have disclosed other and new kinds of shortages: 
Shortages of enforcement personnel and actions; and, shortages of 
State and regional protection necessary to protect competition and 
consumers alike in these State and local markets.

We believe tha t th is legislation is one that has been and will continue 
. to be discussed, with considerable interest by many who feel that it is
» timely. However. I believe that with the testimony of the Assistant

Attorney General of the Anti trust Division, this committee will cer
tainly be in a bette r perspective to view all of its implications. There
fore, we welcome the Assistant Attorney  General. Before making his 
statement, I will inquire of Mr. Hutchinson if he wants to make someremarks.

[The prepared statement of Chairman Rodino follows:]
Op e n in g  Sta tem ent  of H on . P etek  W. R od ino, ,Tr.. Ch a ir m a n , 

S ubcom m it te e on  Mono po li es  an d C om m er ci ai. T aw

One  of  th e pri m ar y  issu es  sq ua re ly  ra is ed  h.v th e legi sl at io n be fo re  us  duri ng  
th es e he ar in gs  ca n he d ir ec tly  st a te d  : Sin ce  se ve ra l S ta te s al re ady  hav e th e  ri gh t 
to  su e as  par en s p a tr ia e  to  pre ve nt  or re p a ir  har m  to  a S ta te 's  qu as i-so ve re ign 
in te re s ts 1 : an d.  sin ce  th e S ta te s h.v v ir tu e of  F ed er al  an ti tr u s t law  ca n alr ea dy 
su e in th e ir  p ro pri e ta ry  c ap ac it ie s fo r tr eb le  d am ag es  c au se d by vi ol at io ns  th er eo f 
lik e an y pe rson  o th er th an  th e Uni ted S ta te s it s e l f2 : shou ld  th e Fed er al  a n ti tr u s t 
laws he a men de d to  a llo w S ta te s to  sue  a s par en s p a tr ia e  on be ha lf  of t h e ir  c it iz en s or  f or  i n ju ri es  to th e ir  ow n ge ne ra l econ om ies?

II.R.  12528 an d II .I t.  12921 an sw er  th is  in th e af fir mati ve . Th ese hi lls  do mo re,  
howe ver, th an  co nf er  in cr ea se d st an din g fo r th e S ta te s ov er  in di vid ual s or ag 
gr eg at es  of  in di vi du al s.  The y sy st em at ic al ly  ex pre ss  a fu ll co ur se  of  le gi sl at iv e 
choic e an d ac tio n.  In te gra te d  pr ov is ions  re fle ct ex ha ust iv e in ves tiga tion  of  th e 
ba sic pr ob le m ; a th or ou gh  se ar ch  of  ob ject iv es  an d a lt ern ati ves of  so lu ti ons:  
am i a co mpa ris on  of  th es e so lu tion s in li gh t of  th e ir  conseq ue nc es  in  an  analy ti c  fram ew or k.

Th us , to mak e in cr ea se d st an din g eff ec tiv e, th e legi sl at io n ad dr es se s pro b’e ms
• of  p ro of  o f d am ag es  th a t al so  c le ar ly  nee d to  be re m ed ied : pr ov ides  fo r ap no rtbm - 

m en t an d di sb ur se m en t of  fu nd s re covere d ; fa ci li ti es  co or di na tion , co mm un i
ca tio n,  an d co op er at ion am on g fe de ra l an d st a te  a n ti tr u s t en fo rc e rs : en acts  se lf 
fu nd in g mec ha ni sm s th a t no t on ly seek  to  min im ize co sts in th e tr ad it io nal sens e 
bu t also  to e lim in at e co sts to  t he  p ub lic  a s a who le fo r ex pa nd ed  a n ti tr u s t en fo rce-

• m ent:  an d.  pr ov id es  opp ort unit ie s to S ta te s no t now  av ai la ble  th e se iz ing of  
wh ich  is le ft  enti re ly  to  th e unfe tt er ed  dis cr et io n of  th e  S ta te s se ve ra lly .

The  specifi c need  fo r th is  legi sl at io n w as  br ou gh t sh ar ply  in to  pu bl ic  focu s 
re ce nt ly  by tw o ca se s in which  th e Fed er al  ap pel la te  co ur ts , in re ve rs in g Fed er al  
d is tr ic t co urt s in  l>oth in st an ce s,  ru led th a t en ab ling  le gi sl at io n by th e Con gress 
is a ne ce ss ar y an te ce de nt fo r ex pa nd ed  par en s p a tr ia e  su it s by Sta te s.  For lack  
of Fed er al  le gi sl at io n in th is  are a , th e S ta te  of  H aw ai i,  in Haw ai i v. Sta ndard

1 E .g. to rem ov e re s tr a in ts  on  th e  co mmercial  flow of  n a tu ra l gas. Pen nu ul ra ni a  v West Virgi ni a,  26 2 U.S. 553  (1 92 3) .
2 E .g. as  o wne rs  a nd  o per at o rs  o f hosp it al s an d scho ols. 15 U.S .C. sec . 15 -1 5a .

41 -5 25 — 7-1------ 2
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Oil Co.,8 was denied a forum to recover damages to its general economy and over
charges paid by its citizens allegedly resulting from a combination and con
spiracy by oil companies to restr ain trad e and commerce in the sale, marketing, and distribution of refined petroleum products and from alleged oil company attempts to monopolize and actual monopolization of Hawaiian trade  and com
merce in refined petroleum products.

Similarly, the State  of California, in California v. Frito-Lay, Inc.,* was unable 
to sue as protector of i ts citizens for alleged widespread price fixing of certain food products. Significantly, the Federal appellate court observed, “It  would 
indeed appear tha t the State is on the  track  of a suitable answer (perhaps the most sui table yet proposed) to problems bearing on an titrust  deterrents and the class action as a means of consumer protection. We disclaim any inten t to dis
courage the st ate  in its search for a solution.”

The bills before us, then, can properly be classified as corrective legislation,* * * * 5 * 
tha t enact suboptimizations rather  than unrealis tic panaceas. It  would be incorrect, however, to assume tha t case law developments alone express the full need for the legislation. Although the Sherman Act passed in 1890 and the Clay
ton Act was enacted in 1914, it wasn’t until  1941 tha t the Supreme Court ruled *that the United States was not a “person” within the meaning of the Federal 
an tit rust laws and could not, therefore, sue fo r damages,8 Fourteen years passed before the Congress, in 1955, passed legislation tha t allowed the Federal Government to sue for damages caused by anti tru st violations.7 8 Significantly, the Con- 
gress allowed the Federal Government to sue only for actual  damages because 
it believed tha t the United States needed no incentive like treble damages to bring ant itru st suits and, moreover, the Federal Government had a duty to bring such suits. Our legislation retains the statu tory incentives presently provided for the States in recognition of the need to provide added assistance to 
States in the light of contemporary legal, social, and economic conditions.

In expanding States’ parens patriae powers under the Federal ant itrust  laws, the proposed legislation does more than cure the omission dating from 1890 to 
give due consideration to State  abilities and dispositions to protect the free enterpr ise system since, as the Supreme Court i tself acknowledged in the Hawaii 
case, “Every violation of the ant itrust  laws is a blow to the free enterp rise system envisaged by Congress,” and does more than take overdue account of the radical changes in size, number, and power of American businesses and in indust rial structure. States  have tried  to use Federal ant itru st laws in the food and oil industries.  Fourteen years must not pass before the Congress gives States the assistance they obviously seek and need, and which the Federal courts have 
invited. Given the problem besetting the Nation today and those foreseeable for 
the remainder of thi s century, the costs of not seeking wider State  participation in an tit rus t enforcement earli er have been very high. Indeed, they have been excessive—obviously needed alternatives  and supplements have been unnecessarily sacrificed. In this sense, moreover, the bills can properly be viewed as oversight legislation, a tradi tiona l Judic iary Committee function.8

The national policies expressed in the ant itru st laws are not new. They were formulated by the Congress 84 years ago. Public enforcers of the ant itrust  laws 
are the strategic forces designed by the Congress to enable these policies to be carried out. Posture  planning for these strateg ic forces is both an executive and 
legislative responsibility tha t includes an examination of the const raints created by budget level, by technology, by opposing forces, and by the present posture 
of the strategic forces themselves. The Nation has a new Attorney General. •Every opportunity will be provided to obtain his support for this proposal and his assistance in achieving the best finished legislative product as soon as possible and the efficient allocation of public a nti tru st enforcement resources. Criminal enforcement of the antitrust  laws will remain with the Federal Government but how Federal resources are deployed presently and historically against  “white *collar crime” and “crime in the suites” will receive meticulous scrutiny.

The fundamental national legal, economic, and social policies expressed in the an tit rus t laws are premised on the belief tha t the unres trained interaction of 
competitive forces will yield the best allocation of our economic resources, the

••>301 F. Sap p.  982 (D.  H aw ai i 19 69 ),  re v’d 431  F.  2d  12S2 (9 th  Ci r. 197 0, af f’d 405
US. 251  (1 972).

<333  F.  Su pp . 977 (C.D. Cal if.  19 71 ),  re v’d 474 F. 2d 774 (9 th  Cir. 19 73 ),  ce rt , denie d412  U.S . 90 8 (1 97 3) .
5 E.  G. Morse . “T he or ie s of  L eg is la tion ,”  14 D eP au l L. Rev. 51,  63 (1 96 4) .8 U ni te d S ta te s  v . Coo per  C orp ., 3 12 U.S . 600  (1 94 1) .
'  See H. Ke pt . No. 422, 84 th  Cong. , 1s t Se ss . (1 95 5) .
8 M ors e, su p ra  n ot e 5, a t 66, 72.
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lowest prices, the highest quality, and the grea test mater ial progress” 9 for the 
Nation and for its businessmen, consumers, and, indeed, for all its citizens. 
Historically and necessarily the Attorney General of the United State s has been 
of paramount importance in the execution of the ant itru st laws. The legislation 
before us builds upon and updates these facts and expands and amplifies fur the r 
aspects of his enforcement responsibilities. In attempting to deal with contem
porary ant itrust  problems in the modern economy in light of p resent and fore
seeable reali ties of the marketplace, therefore, this subcommittees’ a nti tru st over
sight responsibilities a re inextricably called into play.

Anti trust  policy generated internal ly at the Department of Justic e is also 
of major concern. Responsiveness to changing circumstances is a key area . Both 
in the food and energy industries, previous historical conditions of buyers’ 
markets and excessive capacity have seemingly disappeared. Predictions for 
other industries, for example, metals, are  identical. Has this drama tic change in 
the character of markets led to similar drast ic changes in the planning and 
approaches to monopolistic and anticompetitive practices by the Ant itrus t Di- 
vision? What plans of action exist and are being implemented with respect to 
the giant conglomerates t hat  inquiries in to the  oil crisis establ ish as existing and 
possessive already of awesome private economic power?

The purposes of the legislation are to strengthen the ant itrust law’s;  to 
. strengthen the Antitrust Divis ion; and to strengthen antitrust  enforcement byW public agencies. The recent shortages in foodstuffs and other commodities have

disclosed other and new kinds of shortages: Shortages of enforcement personnel 
and actio ns; and, shortages of Sta te and regional protection necessary to protect 
competition and consumers alike in these State and local markets.

(SECTION-BY-SECTION AN ALYSIS)

It  has long been the policy of the antimonopoly ant itrust  law’s of the United 
States to afford redress to the citizens of this country who have been injured 
by the illegal practices those laws forbid. Too frequently,  however, this ant itrust  
remedy is illusory, and the injured  consumers of the Nation must suffer monop
olistic wrongs for which they lack any practicable remedy. We are all familiar 
with the serious burdens our Federal  courts face today, and the consequent 
delays t ha t may postpone recovery of damages for many years. We a re all also 
familiar with the grea t cost of ant itrust  litigation against  corporate defendants  
of great  wealth, who have the resources to employ skilled counsel who place 
every possible obstacle in the way of recovery and thus discourage any but the 
most resolute claimant. Consequently, unless the amount of a claim under the 
antitrust  laws is very substant ial, the cost of recovering it is so g reat tha t the 
wrong will be one without any remedy.

To some extent, the class action provisions of the Federal Rules of Civil Pro
cedure permit the aggregation of claims so that the expense of litigation may 
be spread out over many claims, thus reducing the cost of litigat ing each one. 
But the class action remedy, as the Federal Rules of Civil Procedures now provide 
it, is far  from adequate  in the case of ant itrust  consumer class actions—par
ticularly those brought by State attorneys general. Moreover, recent court 
decisions on class ac tions developed in nonantit rust  cases have seriously limited 
the utility  of this method of securing redress to injured consumers in ant itrust 
suits. At the same time, these decisions have drastically limited the powers of

* the Sta tes to act on behalf of their  citizens.
The bill I am introducing today will restore to the States the common law’ 

powers of the State attorney general which these decisions have eroded, so 
tha t the States may assume their  proper role in protecting the ir own citizens. 
The bill also provides tha t the Federal Attorney General will assume the re-

• sponsibility of protecting injured consumers, when State attorneys general are  
unable to do so, themselves.

This bill adds three  new sections to the treble damages provisions of the 
Clayton Act, now contained in sections 4, 4A. and 4B of that  act.

New section 4C of the Clayton Act authorizes the attorneys general of the 
various States  to bring antitrust  treble damage actions in each of the following 
circumstances:

Firs t, the attorney general may sue as parens patriae, to recover for ant i
tru st damages sustained by the citizens of his state. Although the attorney 
general had this pow’er at common law, a recent decision of the U.S. Court of

9 No. Pac. Ry . v. United Sta tes , 356 U.S. 1, 4 (1958).
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A pp ea ls  fo r th e  N in th  C ir cu it  ho lds th a t th is  com mo n la w  po w er  no long er
ex is ts . W hi le  ac kn ow ledg in g th a t th e  re je ct ed  ef fo rts of  th e a tt o rn ey  ge ne ra l
of  C al if or ni a may  he a w orthy  S ta te  aim , th e co ur t po in te dl y observed . " It
wou ld inde ed  appear th a t th e  S ta te  is  on th e tr ac k  of  a su it ab le  an sw er  (p er 
ha ps  th e  mo st su it ab le  yet  pr op os ed ) to  prob lems be ar in g on a n ti tr u s t det er 
re n ts  and  th e  cl as s ac tio n as a mea ns  of  co ns um er  pr ot ec tio n.  We  di sc la im  an y
in te n t to  di sc ou ra ge th e S ta te  in it s se ar ch  fo r a so lu tion .’’ N ev er thel es s,  the-
co urt  he ld  th a t th e pr es en t st a tu to ry  mec ha ni sm  unde r th e a n ti tr u s t laws an d
cl as s ac tion  la w s does no t pe rm it th e S ta te  to  br in g th is  ty pe of ac tion  on beh al f
of  it s ci tize ns . In  effect , if  a S ta te  is  to  be em po wered  to ac t in  th e fa sh io n he re
so ug ht , th a t a u th o .i ty  m us t come  no t th ro ugh ju dic ia l im pr ov is at io n bu t by
le gis la tion  an d ru lemak in g.  Thi s bill  th er ef ore  le gi tim at es  th e ty pe  of  ac tio n
br ou ght  by  th e  at to rn ey  gen er al  of  C al if orn ia , bu t no t al lowed  by th e Fed er al
co ur ts .

Second, th e  bi ll wo uld  al so  per m it th e  a tt o rn ey  ge ner al  to su e on be ha lf  of  
th e  S ta te , to  reco ve r in ju ri es to  th e gen er al  eco nomy  of  th e  S ta te . A lth ou gh  th e 
S ta te  of  H aw ai i so ug ht  to reco ve r fo r su ch  da mag es  in Haica ii  v. Sta ndar d Oil  
Co. o f Cal ifo rn ia , 405 U.S . 251 (197 2) , th e n in th  ci rc ui t an d th en  th e Su pr em e 
C ou rt  re fu se d to  pe rm it su ch  rec overy. Th ey  he ld  th a t th e  pr es en t tr eb le  da m ag e 
la w s do no t per m it  th e at to rn ey  gen er al  of  th e S ta te  to  su e an d reco ve r fo r 
su ch  da mag es . Thi s bil l wo uld  re ve rs e (h a t de cis ion an d per m it S ta te  a tt orn ey s 
ge ne ra l to br in g such su it s as  th a t a tt em pte d by th e at to rn ey  gen er al  of  H aw ai i. y

T hi rd , th e  bil l wo uld  confi rm th e ri ght of  th e S ta te  a tt o rn eys ge ne ra l to 
bri ng  cl as s ac tion s on beh al f of  th e ci ti ze ns  of  th e ir  Sta te s.  Some  co ur ts  l a ve  
al lowed  su ch  ac tions on th e gr ou nd  th a t “i t is  dif ficult  to  im ag in e a be tt e r re pre 
se n ta ti ve of  th e  re ta il  co ns um ers w ithin  a S ta te  th an  th e S ta te 's  at to rn ey  
ge ne ra l."  C oo rd in at ed  Pre tr ia l Pr oc ee dinf fs in A ntib io ti c A n ti tr u s t Act io ns , 333 
F.2d  27S (S.D.N.Y . 1971). O th er  co urt s,  ho wev er , ha ve  re fu se d to  pe rm it  such  
co ns um er  cl as s ac tion s to be m ai nt ai ne d.  T hi s bil l wo uld reso lve th is  confl ict  
in th e co ur ts  and confi rm  th e po wer  of  th e S ta te  a tt o rn ey  gen er al  to  br in g 
co ns um er  c la ss  a ct io ns o n beh al f of th e ci tize ns  o f h is  Sta te .

Su bs ec tio n (b ) of  new  sect ion 4C wou ld st re am line an d ex pe di te  th e pr oo f 
of  da mag es  in ac tion s br ou gh t by S ta te  at to rn eys ge ne ra l. One prob lem in ca ses 
of  th is  ty pe  has  bee n th e in si st en ce  of  som e co ur ts  th a t each  in div id ual  con
su m er  cl aim  be  prov ed  se par at el y, on a pu rcha se -b y- pu rc lia se  ba sis, in st ea d of  
al lo win g to ta l pu rc ha se s by al l th e  co ns um er s w ithi n a S ta te  and to ta l ov er 
ch ar ge s fo r al l such  pu rc ha se s to  be pr ov ed  to ge th er . The  re su lt  has been va st ly  
and ne ed less ly  to mul tip ly  th e ex pe ns e of  li tiga tion.  The  pr op os ed  law  wo uld  
do  aw ay  w ith  th is  ex pe ns iv e an d d il a to ry  pr oc ed ur e.  In st ead , it  wo uld per m it 
th e  co urt s to  use re as on ab le  st a ti st ic a l sa m pl in g metho ds  an d o th er eq ui ta bl e 
and ex pe di tiou s metho ds  of  prov in g th e am ou nt  of da m ag es  th a t a re  a tt ri b u ta b le  to  p rove d vi ol at io ns  o f law .

Su bs ec tio n (b ) wo uld  al so  per m it  th e  a tt o rn ey  ge ne ra l of  each  S ta te  to di s
tr ib u te  th e fu nd  of  da mag es  reco ve red fro m a n ti tr u s t vi ol at ors  on th e ba si s of  
S ta te  law . In  th e ca se  of  in di vi dua l cl ai m s th a t ad d up to  a to ta l la rg e am ou nt  
bu t ea ch  one of  wh ich  is ex trem el y sm al l, th e  cost of pa yi ng  ou t th e fund  may 
be excess ive . In  such  a ca se , in st ea d,  it  may  be mo re  appro pri a te  th a t th e fu nd s 
reco ve red from  th e  wro ng do er  be ap pl ie d by th e S ta te  to a le git im at e pu bl ic  
purjK)se  re la te d  to th e wrong  th a t ga ve  ri se  to  a n ti tr u s t reco ve ry  in th e  fir st 
pla ce . In  som e S ta te s,  fo r ex am ple,  su ch  a n ti tr u s t reco ve ry  from  unla w fu l ov er 
ch ar ge s on dr ug s is to  be ut il iz ed  fo r st a te  ho sp ital s or oth er  S ta te  me dic al •
pr og ra m s.  T his  pr oc ed ur e was  ex plor ed , re ce nt ly , in  se tt le m en ts  of  ca se s inv olv
in g pr ice fix ing of  cer ta in  dr ug s.  Thi s bi ll wou ld  pe rm it ea ch  S ta te  to  d is tr ib u te  
or  al lo ca te  reco ve ry  on a re as on ab le  ba si s,  su bj ec t to  th e re qui re m en ts  of  pro 
ce du ra l du e proc es s. T hat is, th e  S ta te  wo uld  be obliged to  af fo rd  it s ci tize ns  a 
re as on ab le  op po rtun ity to  mak e in di vid ual  cl aim s fo r th e ir  sh are  of  th e re-  *covery,  les s li ti gat io n  an d adm in is tr a ti ve  co sts , be fo re  th e  S ta te  es ch ea te d th e 
reco ve ry  or  us ed  it  fo r som e ge ne ra l pu bl ic  pu rpos e.  At  le as t on e co ur t ha s 
a lr ea dy a pp ro ve d such  a  p lan.

New  sect ion 4D wo uld  mak e th e  A ttor ney  Gen eral  of  th e U ni te d S ta te s 
re sp on sibl e fo r su pp le m en ting  an d ass is ti ng  th e ac tivit ie s of  th e  S ta te  at to rn ey s 
ge ne ra l. F ir st , th e A tto rn ey  Gen eral is  ob lig ed  to  ad vi se  th e  S ta te s of  the 
pe nd en cy  of  Gov ernm en t a n ti tr u s t dam ag e ac tion s which  m ig ht  al so  fu rn is h 
a ve hic le fo r reco ve ry  by Sta te s.  If  tl ie  S ta te  a tt o rn ey  ge ne ra l is unab le  to br in g 
a tr eb le  da m ag e ac tion  on beh al f of  th e  ci tize ns  of  hi s S ta te , th en  th e Fe de ra l 
A tto rn ey  G en er al  is  obliged to  do so, if  he  be lie ves th a t bri ngin g th e ac tio n 
wou ld  le ad  to  a su bst an ti a l re co ve ry  of  da m ag es  fo r th e S ta te . In  th is  ev en t, the
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A ttorn ey  G en er al  of  th e  U ni ted S ta te s w ill  as su m e th e  ro le  of pa re ns  patr ia e  
of thos e ci ti ze ns  wh o wou ld no t ot he rw is e he re pre se nt ed  by th e ir  S ta te  gove rn 
men t. The  A tto rn ey  G en er al  wo uld  us e th e sa m e pr oc ed ur es  as  a re  pr es cr ib ed  
fo r S ta te  a tt o rn eys ge ne ra l, an d he  wou ld pay th e reco ve ry  ob ta in ed  to  th e 
re sp ec tive  S ta te s,  fo r th e ir  d is tr ib u ti on  to  th e ir  ci tize ns  or fo r app ro p ri a te  
pu bl ic  pu rp os es  d et er m in ed  by such  Sta te s.

In  br in gi ng  ac tion s on beh al f of  th e  ci tize ns  of  var io us S ta te s,  th e  A ttorn ey  
G en er al  wou ld  be per m it te d  to  offse t th e  adm in is tr a ti ve  co sts of  li tigat io n  
again st  an y reco ve ry . Thi s wo uld be do ne  purs uan t to  re gula tions ap pr ov ed  by 
th e Com pt ro ller  G en er al  of  th e  U ni ted S ta te s,  in o rd er to  as su re  equit ab le  and 
so un d ac co un ting  pr oc ed ur es . Any am ounts  so de du ct ed  a re  to  be de po si ted by 
th e  A tto rn ey  G en er al  in  a sp ec ia l fu nd  an d,  su b je ct to  an  appro pri at io n , fo r 
us e only fo r ac ti v it ie s au th ori ze d in th is  new legi sl at io n.  The  le gi sl at io n in th is  
re ga rd  seek s to  pr ev en t u n fa ir  fi na nc ia l bu rd en s fro m be ing im po sed on th e 
a tt o rn ey  genera l;  to  in it ia te  a pr og ra m  of  ex pa nd ed  a n ti tr u s t en fo rc em en t th a t 
wou ld  pa y it s ow n w a y ; and to  pr ov id e in ce nt iv es  to  th e a n ti tr u s t en fo rc er s,  
bo th th e F ed er al  a nd Sta te .

Se cti on s -IE wo uld de al  w ith  tr eb le  dam ag e reco ve rie s in re sp ec t to  fe de ra lly-  
fu nd ed  s ta te  pr og ra m s.  The  var io us S ta te  a tt o rn eys ge ner al  wou ld  be perm it te d  
to  br in g tr eb le  da m ag e ac tions fo r th e  en ti re  am ou nt of  ov er ch ar ge s or  o th er 
dam ag es  th a t w er e su st ain ed  in  co nn ec tio n w ith  th e S ta te -o pe ra te d pr og ra m . 
How ev er , th e  U ni ted S ta te s wo uld be enti tl ed  to se cu re  eq uitab le  re im burs e
men t, by adm in is tr a ti ve  me an s, so th a t it  too  wo uld  be mad e who le  fo r th e  
a n ti tr u s t viol at io n.  Moreover, th e A tto rn ey  G en er al  of  th e U ni ted S ta te s wou ld  
be au th ori ze d to  in te rv en e in  an y su ch  ac tion  to  pro te ct  th e in te re st s of  th e 
Uni ted S ta te s from  be ing co mpr om ised , an d, in appro pri a te  ci rc um st an ce s,  he  
wo uld be per m it te d  to su e on be ha lf  of  an y S ta te  un ab le  or  o th er w is e fa il in g  
to  br in g a su it  in  re gar d  to  a fe der al ly  fu nd ed  pr og ra m  ad ver se ly  af fe cted  by 
a n ti tr u s t vi ol at io ns .

Mr. H utchinson. Mr. Chairman, I thank  you. I have no prepared 
opening statement at these hearings. I have read Mr. Kauper's pre
pared statement with a great deal of in terest, and T find it informative 
hut 1 do not at this time desire to take any position at all upon this 
legislation, either for or against it.

I, apart from the merits of the hill itself, I think we should, or at 
least let me express my douht about the urgency of the hill at the pres
ent time in view of  the matter which is so predominantly before this 
Judicia ry Committee at the present time and it seems to me as though 
we ought to he spending all of our time on that  matter to get it over 
with, except for very urgent legislation which, as I say. Mr. Chairman, 
at this time T do not quite comprehend the urgency of this hill.

Chairman Rodino. Mr. Kauper.

TESTIMONY OF THOMAS E. KAUPER, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE

Mr. Kauper. Thank you. Mr. Chairman. T have, as you know, a 
rather lengthy statement, and I will, ra ther than trying to read all of 
it. read selected portions of it and try  to keep you advised as to what 
page 1 am on. unless you prefe r that I read the entire statement.

Chairman Rodino. Xo. AYe will have the statement inserted in the 
record and I am sure every member, i f he has not read it, will read it.

Mr. Kauper. Thank you. Mr. Chairman.
I am pleased to respond to the committee's invitat ion to testi fy 

on H.R. 12528, a hill to permit the several States to seek redress for 
the ir citizens and political subdivisions for damages suffered as a result 
of violations of the ant itrus t laws. TT.R. 2528 would work major 
changes in this area.
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This  is a relatively  short bill, as proposed legislation goes; its size, however, is no measure of its potential  importance. The provisions of this bill, if enacted into law, would be likely to have a drama tic impact on State activity under the anti trus t laws. The issues here are difficult as well as important: there are countervai ling considerations which must be balanced before a reasoned judgment is possible.Section 4 of the Clayton Act now provides that  any person in jured in his business or property as a result of a violation of the ant itrus t laws may b ring  an action to recover three times the damages suffered.Section 4 has been interpreted to include a State  in the definition of person, and thus  a State may clearly maintain  an action in its p rop rietary  capacity  fo r any damages suffered. There seems no logical reason why a State could not also bring such an action, under rule 23 of the aFederal Rules of Civil Procedure, as the representat ive of all persons simila rly situated, and in fact the courts have generally allowed such actions where the other  crite ria of rule 23 are met.
There are, however, some questions whether this procedure, even /if available, is sufficient to enable the States  to protect the ir citizens from antitru st violations. As a result. States have in recent times turned to an alternative  procedure that  of suit in their  historical role of parens patriae. Recent judicia l decisions have, however, res tricted the righ ts of States  to bring such actions.
The States have attempted  to move as parens patriae in two different ways. F irs t they have sought to sue on behalf of  all injured  citizens of the Sta te;  second they have sought to recover damages to the general economy of the State. Tn Hawai i v. Standard Oil the Supreme Court he ld th at section 4 of the  Clayton Act did not authorize a S tate to sue for damages to the general economy of the State basically because such in jury  even if proven did not qual ify as injury to its “business or proper ty” as required by the statute. The court specifically did not rule on whether Hawai i could sue parens patriae on behalf of its injured citizens: such a claim had originally been made by Hawai i and dismissed bv the district  court but that issue was not before the Supreme Court for its review.
However 1 year later  in California v. Frito-Tjvy the Ninth Circuit Court of Appeals  held that  a parens patriae action by California  to recover damages sustained by its citizens while possibly desirable and perhaps even essential “if anti trust violations—of particular kinds— are to be rendered unprofitable and deterred” was no t justified by the historical recognition of the parens patriae role of States in this coun- •try  and thus  could not be upheld in the absence of specific sta tutory authorization.  The court of appeals however explicitly made no findings on the desirability of such an authorization, leaving tha t to the legislatu re “where careful consideration can he given to  the conditions and procedures tha t will suffice to meet the many problems posed bv one’s assertion of power to deal with another’s property and to commit him to actions taken in his behalf.”
H.R. 12528 seeks to remove these lim itations  on the ability  of States to act in the ir role of parens patriae.  The first provision of subparagraph (a )(1)  of new section 4C would provide tha t a State  could seek to recover damages sustained by its citizens in an action brought by the State as parens patriae. Such an action by the State would not be a class action as such, and would not be subject to rule 23 requirements^
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We support the basic concept embodied in this provision of IT.R. 
12528. The alternatives  are eithe r no actions on behalf  of indiv idual  
consumers or actions brought as class actions under rule  23. While  the 
provisions of rule 23 have yet to be authoritat ively  interpreted, ther e 
are indications  tha t the rule 23 class action may not be the optional 
vehicle by which the p rimary purposes of section 4—affording a cause 
of action to  others tha t will both supplement the enforcement activi 
ties of the Federa l Government and serve as an additional dete rren t 
against future anti trus t violations—can be accomplished.

There can be no doubt tha t the treble damage remedy provides a 
strong deterrent, especially agains t price-fixing and other hardcore per 
se offenses. This  damage remedy has been particu larly  effective in cases

* involving large purchases, for these plaintiff s are likely to have de
tailed  evidence, a sufficiently large economic stake to bear the inevitable 
risks of  a lawsuit, and the resources to meet the apparent ly inevitable 
costs of protracted  and complex litigation.  However, the remedy has

V been less effective in circumstances involving multiple  t ransac tions of
relatively small size, particular ly purchases by ultimate consumers of  
products tha t may cost as little as 25 or 30 cents. There, records are not 
likely to be available, individual claims will be small, and the c laimants 
less likely to have either the sophistication or resources necessary to 
prosecute their  individual claims.

Rule 23 was seen by some as a possible answer to this problem. In  
fact, i t has not provided to be the panacea sought by some for a vari ety  
of reasons. Foremost among these, in my opinion, is that  it was not 
draf ted for the purpose of facilita ting  the type of litiga tion we are 
here discussing. Rule 23 was intended to provide a method of con
solida ting multiple lawsuits, to make one case where there were many. 
In  those situations involving multiple small claims, there  are—in the  
absence of rule 23 or something simila r—rather than many Fede ral 
cases, like ly to be none. In fact, in those situations , rule 23 may en
courage suits where otherwise none would be brought but. because the 
rule was not  dra fted  with th is ty pe of litigation  in mind, i t is not sur
pris ing tha t various provisions of rule 23 have sometimes been inter
preted in ways which hamper  the maintenance of such actions.

I  believe tha t there is a need for the availab ility of a method by 
which damages can be recovered where anti trus t violat ions have caused 
small individual damages to large numbers of citizen-consumers. Wi th
out such a procedure, those ant itrust violations which have the broad-

* est scope and, often, the most direct impact on consumers, would be 
the most likely to escape the penalty of the loss of illegal ly obtained 
profits. Those whose injuries were too small to bear the burden o f com
plex litigation  would have no effective access to the courts. As a result, 
the goal of deterrence sought by the Clavton Act would be fr ust rated 
in those situations where damages fa ll directly  on small consumers or  
purchasers. It  may be tha t rule 23 will yet prove to be an app rop ria te 
vehicle for the resolution of such claims. The Supreme Court’s decision 
in Eixen  v. Carlisle & Jacqvelrn. now pending, will provide a strong 
indication as to the future viability  of rule  23 as a vehicle for a nti tru st 
class actions by consumers.

In the meantime, however, s tatu tory  gran t of power to the States 
to bring actions as parens patr iae on behalf of the Sta te’s citizens may 
be both desirable and useful. There are, however, several significant
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issues which I believe must be carefully considered by this committee before it reaches that judgment.
The first is the question of potential duplicative recovery. It is clear 

that  the possibility of duplicative recovery was one of the reasons for the court of  appeals decision in California v. Frito-Lay.
If  the Congress determines, as it could rationally do, that a Sta te is 

an appropria te and adequate representative of consumer interests, it 
must also decide whether those represented in such an action should be 
individua l consumers or all purchasers, including businesses, corporate 
and otherwise. I believe that  such an action should be limited to in
dividual consumers, since they would be most likely to not have the 
resources and potential  claims to initiate the ir own actions. It would also seem that such actions should be undertaken by the States only 
when a substantial portion of the ir citizen-consumers are affected. This 
will have the dual purpose of limiting State actions under this legisla
tion to those s ituations most likely to be difficult to maintain  under 
existing procedures, and focusing State activi ty on the most wide- /spread  violations. It would also help to alleviate the double recovery problem.

Consideration must also be given to limiting  duplicative litigation 
by the citizens of any State  which has brought an action under this legislation. This could—and perhaps, to be workable, must—go so far 
as to prohibit all actions by represented consumers, and to provide tha t 
such consumers shall not be included in any broader action initia ted 
or maintained  by someone not represented by the State through such an action.

The second major question was the relationship with the statu tory right  of the States to bring  an action as parens patriae and the pro
visions of rule 23. Rule 23 sought to deal with many issues which would also be raised by a parens patriae provision such as that  contained in II.R. 12528.

II.R.  12528, by setting out standards for the resolution of these 
issues in the  antit rust context, seeks to answer the potential questions without reference to rule 23.

Finally, this committee should consider whether, without a full reassessment of the treble damage provisions and thei r role in anti
trust  enforcement, actions such as those which would he authorized 
by 11.IL 12528 should be available for violations of such ant itrus t statu tes as section 7 of the Clayton Act—that is, the ant i
merger statu te—and the Robinson-Patman Act. The notion tha t „aggregated damage actions for violations of those statutes  could be undertaken by a State  for its consumers raises the possibility of a quantum jump in damage exposure which would be difficult to 
measure and which I am not convinced would be justifiable. In any 
event, it is a matter which deserves serious study.

Parag rap h (b) of new section 4C is intended to remove the un
certain ties as to the validi ty of certain methods of establishing and 
measuring damages in those cases in itiated bv States  on behalf of in
jured citizens. On the merits, the standards suggested seem to us appropr iate  ones. There is little doubt that scientific methods of 
measuring damages through statistical  sampling and other devices 
are available. In addition, at least in the context of Sherman Act 
violations, we see little  merit in the proposition tha t one whose anti-
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trust liability is established is entitled  to retain the proceeds of bis 
illegal acts, absent a definitive showing by each individual  damaged 
of both that fact and the precise amount of injury. A person or corpo
ration whose hardcore violation of the Sherman Act has been es tab
lished is the equivalent of a thie f; he has obtained money from per
sons tha t he had no right  to take. The questions of whether tha t 
money should be denied him, and to whom it should go, seem separable 
and not necessarily dependent issues.

In an action where the State is representing its damaged citizens, 
the State would seem—as the bill provides—to be an appropr iate  
receiver of the damages, subject to the right s of all damaged parti es to 
claim their  pro rata  share. Fina lly, to the extent that  any moneys 
recovered are  not fully claimed by injured individuals, the use of tile 
fund according to State law or pursuant to the doctrine of cy pres 
under the direction of the district  court seems to me to be the most 
appropr iate  provision imaginable. The Department suppo rts new 
section 4C(h ).

Subp aragraph  (a) (2) of new section 4C would provide tha t a State 
can also bring an action as parens patr iae for damages “to the general 
economy of that State or any political subdivision thereof.’’ T his pro
vision seems clearly intended to respond to the Supreme Court de
cision in Hawaii v. Standard  Oil.

II.IL 12528 would remove the statutory impediment to such suits 
discerned by the Court  in that  case. It would not. however, deal 
with what the court in Hawaii saw as the danger of  duplicative 
recoveries inherent in the allowance of such an action. The only 
effective guard against such a possibility would be for the Congress 
to make clear, perhaps  in legislative history, that damages recover
able by such an action should be limited to those arising from illegal 
actions shown to have adversely affected the State 's economy or re
tarded  its economic development in some way independent from or 
in addition to the damages suffered by consumers located within that  
State. In those situat ions where a State  can show an interest inde
pendent from that of part icular citizens, or perhaps in situations 
where damage to the general public which may not be individually 
compensable can be shown, the danger of duplicative recovery would 
be lessened or eliminated.

Even assuming that  the potential for duplicative recovery can be 
ameliorated. I have serious reservations about the creation of this 
new right of action. Let me emphasize that  I am now speaking only 
about the provision dealing with the general economy of the State.

Generally, I believe tha t provable damages resulting from an a nt i
trus t violation should be recoverable at law. The right of action 
created by subparagraph (a )(2) . however, if broadly construed, 
could conceivably expand the anti trust damage exposure of indi 
viduals and companies in an almost unlimited fashion. Damages in 
such an action would seem to be inherently  difficult to quan tify and. 
depending on the scope given to the action by judicial interpretation , 
perhaps unforeseeable even by the most astute businessman. I have 
some problem with the spectre of massive recoveries based upon 
unquantifiable and perhaps total ly unforeseeable damages multip lied 
by three. In addition, of course, if the worse would come to pass, the 
possibility would arise of damages on a scale, wholly unrelated to



the wrongdoer’s gain, tha t would result in significant impairment to the viabili ty of those firms from whom such damages were recovered. Such a result in itself could have anticompeti tive consequences, since only the largest  .firms involved in a given violation might survive the financial pressure of such damage awards.Let me tu rn now to new section 4D. Under this  section the Attorney General once he has brought a damage action under section 4A of the Clayton Act would be required to notify  any State which he “has reason to believe” would be entitled to bring  a similar  action—presumably under new section 4C of this bill—that “would probably 
lead to a substantial recovery of damages.”

Once the Attorney General has made these difficult judgments, and following any notification, those States notified would have 90 days to decide whether they should file such an action. This would place a substantial burden on the States, since the complexity of such cases may well make the 90-dav period wholly inadequate for proper analysis of thei r rights , responsibilities, and possibilities of success. This would be especially true for smaller States, with fewer resources available in State  attorneys general offices.
Fina lly, should those S tates notified either fail or decline to bring  such an action within tha t 90-day period, the Attorney General is directed to institu te an action, as parens patriae, in place of the State. Such a requirement could create serious problems. The State may have declined to sue because it concluded there was not a sufficient legal basis fo r such an action, a conclusion not necessarily inconsistent with the Attorney General’s previous finding that  he had “reason to believe” the opposite. This provision, since it removes all discretion from the Attorney General, could very well require the institu tion of lawsuits which are not justified by any conclusion of probable liabil ity or reasonable likelihood of success. Tn addition to the potentia l conflict between the Attorney General's duties under this proposed section and his inherent responsibilities as a lawyer and an officer of the court, this provision could result in increased pressure on an already overcrowded judicial system which is neither  required nor, in the final analysis, warranted.
More impor tantly , even if those problems outlined above were eith er soluble or solved, new section 4D could place impossible burdens on an already undermanned Antitrust Division.
Tn addition, this procedure mav well create disincentives for those States  which do not now have substantial ant itrust enforcement programs to implement such activities.
Fo r these reasons, we oppose the inclusion of new section 4D in this  legislation.
New section 4F would permit a State to recover treble damages for  the entire amount of overcharges or other damages sustained in connection with any federal ly funded State program. The United States would be permitted  to intervene in any such action to protect its in terests in the fund in issue, and would be empowered to bring  an action on behalf  of any State which fails or declines to sue within 90 days of a notification from the United States tha t probable cause for such a State  action exists. The United States would be entitled to claim reimbursement of its equitable share of any damages recovered by a State under this section. We assume the latt er would be the Federal 

contribution,  untrebled.
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We believe that a Sta te should have the l ight to recover treble dam
ages for all in juries it suffers as a result of antitru st violations, regard
less of how the State programs were funded. Such a position seems 
most consistent with the primary purpose of section 4—to create in
centives fo r private actions. Such private actions are significant deter
rents to futu re viola tions, and it should make no difference th at a por
tion of funds  which financed the injured  program came from the 
Federal Government. This position is, incidentally, not inconsistent 
with section 4A of the act. Section 4A merely limi ts the United States  
to the recovery of actual damages, and implies no limitat ion on the 
rights of p rivate parties  [includ ing States] to recover treble damages 
that  is based on the source of funds or revenues with which the injured 
activity  was financed.

In your invita tion to me to testi fy you also asked for a discussion 
of the manner in which the Ant itrust Divison acquires, evaluates, 
and disseminates informat ion concerning anticompetitive practices. 
Obviously, the  Division receives information  from varied sources, i n
cluding a not  insubstantial number of complaints from businessmen or 
■consumers who feel they have been injured. The Division also develops 
and analyzes economic data, largely throu gh its Office of Economic 
Policy, with the purpose of identifying those areas of the economy 
which show indications of interference with free market allocation or 
pricing functions. We frequent ly conduct informal investigations 
which rely on voluntary compliance with requests for informat ion. 
The most commonly used investigatory tools, however, are the grand 
jury  and the civil investigative demand as authorized by the Anti
tru st  Civil Process Act.

The grand jury  is an important investigatory tool, but its usefu l
ness is limited to those situations in which we have reason to believe 
a criminal  violation of the  ant itrust laws may have occurred. Tn fact, 
■court decisions have made it clear tha t a grand jury  cannot be pu r
posely utilized to investigate and prepare a civil action. Thus, since 
the  majority  of our investigations and cases are civil cases, the  grand 
jurv  is of limited value in many situations.

The C ID, or  civil investigative demand, is potentially a very useful 
investigatory tool. As it stands now, however, the CID is l imited to 
the production  of documents, and then only from persons under inves
tigation. It  cannot  be used to compel testimony, nor can i t be utilized 
agains t persons not under investigation, even if they may have in
formation highly relevant to the investigation.  At least one court de
cision has also raised doubts as to  the  propriety  of using a CID when 
the investiga tion is centered on inc ipient conduct, such as a proposed 
merger.

The admin istration has approved legislation to be submitted to the 
Congress which would extend the Ant itrus t Civil Process Act (1) to 
cover persons (including natura l persons) in addition to those under 
investigation, who may have information relevant to a particular ant i
trust investigation, and (2) to permit the service of w ritten inte rroga
tories and the taking of oral testimony. This proposal would also re
move any doubt tha t CTD’s mav issue to require information rela ting  to 
incipien t violations and specifically provide tha t evidence obtained 
through the use of CTD's may be used in investigations and cases in 
addition to the specific investigations to which the CID  relates and any 
case resulting therefrom.
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No Held of lit igat ion involves fac ts more  complex and reco rds more 
extensiv e th an  are fou nd in the  Go vernm ent’s an ti trus t cases. Th e 
4ask  of  amass ing  the  voluminous da ta  essentia l to successfu l an tit ru st  
enf orc ement  is of con siderable  magnitude . In so fa r as it went , enac t
men t i n 1962 of  the  A nt it ru st  C ivi l Process Act pro vid ed  a sign al bene
fit to the  Go vernme nt’s c ivil inv est iga tio ns  by au thor iz ing pro duction  
of re leva nt  doc uments from co rporati ons, associat ions, pa rtn ersh ips, 
or othe r legal  e nti tie s n ot na tu ra l persons,  und er  invest iga tion. Bu t the 
lim ita tio ns  on the  scope o f th e dem and  have lef t the  act fa r from  mee t
ing  esse ntia l investi ga tory need s of  the  De partm ent's  Ant itr us t Di vi
sion.

Th is  proposal would sim ply  make ava ilab le to the  At torney  Gen
era l the same a nti tr ust  in vesti ga tory powers in civ il inv est iga tions th at  
he now has in criminal  inv est iga tions , and pro vides him wi th au thor ity  
sim ila r to th at  of the  Federal  Tr ad e Commission. En lar ged discovery 
wou ld not  only mate ria lly  assist inv est iga tion of fac ts lea din g to de 
cisio ns on th e filing of civil actions , but  will fac ili ta te  the  reaching of 
decisions on wh eth er to resort  to gr an d jur y proceeding s.

Let  me skip page 29, Mr. Ch airm an , which conta ins  a discussion of 
the lim ita tio ns  on disc losu re of  m ater ia l ga the red  bv CI  I) and  gran d 
ju ry  process.

You  also asked  fo r a discussion of  the Ant itr us t Div ision 's pla ns  to 
deal wi th sho rtage  sit ua tio ns  and the  com pet itive problem s th at  oc
casional ly aris e from such con ditions . The Div ision is keenly  awa re of 
the  short age sit ua tio ns  th at  ex ist  in  some are as of  the economy, not 
only i n oil but also in such diverse comm odit ies as chemicals  and paper. 
We have  received  a n um ber of  com pla int s which seem to rel ate  to sh or t
age conditio ns  and we will con tinue to inv est iga te any  such com pla ints 
we receive. T s hou ld point  out th at  many of  the short age situa tio ns  we 
are  fac ing tod ay have  been  ag grav ated , if  no t created, by the  exis tence  
of  pric e controls. W ith ou t qu ar re lin g with the  me rit s of a decis ion 
whi ch, on bala nce , might favo r con tro ls ove r the  pric e of  certa in com
mo dit ies  at certa in time s, the re is no doubt th at  the  exis tence of such 
con tro ls can discourage pro duction , encourage  exports  to nonco ntrol 
areas,  or in othe r way s di rec tly  affect the av ai labi lit y of  the  pro duct,  
some time s to the  point  of sho rtage . The elimination of  pric e con trols 
is, o f course, its el f a step towa rd  red uc ing  shortages and the  resu lta nt  
temptat ion to use con trol  ove r s up ply  in times of short age to ga in un 
fa ir  com petiti ve  advanta ges.

Fi na lly,  you asked about th e ap pl icab ili ty  of me rger law to energ y 
conglomerate s. The shor t answer , of  course, is th at  section 7 of  the 
Clay ton  Act is appli cab le to all co rpo rat ion s, wh eth er conglomerate  
or  not . Of course, the  more divers ified the  companies,  fre qu en tly  the  
more difficul t it is to show the probab le less ening of com pet ition th at  
vio lates section 7. In  fac t, how eve r, the  Ant itr us t Div ision has  been 
very acti ve in the  energ y area , as has the  FT C. For  ou r pa rt , there  is 
cu rren tly  pend ing  in the  Sup rem e Co urt a case inv olv ing  the  acquis i
tion  of  Un ite d El ec tri c Con1 Co. bv General Dynam ics  Corp., a con 
so lidation  inv olv ing  two major  coal  pro duc ers . And I might add . Mr. 
Ch ai rm an , th at  the specific issue which is re fe rre d to  in your  inqu iry  
con cerning, T take it, wh eth er  there  is a broa de r energ y ma rke t, may  
be an issue in th at  case, which is un de r subm issio n now.



The Department recently filed an action charg ing that various agree
ments between Texaco, Inc., and Coastal States Gas Producing  Co. 
violated both section 1 of  the Sherman Act ami section 7: that case was 
concluded by the substantia l abandonment of the challenged agree
ments.

These examples are merely il lustrat ions of the activity  of the An ti
trus t Division in the energy area. Of course, this activity extends be
yond mergers and acquisitions. Our enforcement activity includes in
vestigation and analysis of competitive issues involved in oil and 
natural gas pipelines, nuclear power, inte rnational activities, and do
mestic production, refining, and distribution of petroleum products.

It has become increasingly clear that the current energy shortage 
requires a coordinated ant itrus t enforcement effort. The oil industry 
is multinational in character, and decisions made in in ternational mar
kets may have substantial effects upon domestic markets. Strong 
relationships between the production of various sources of energy— 
natura l gas, petroleum, fissionable materials—are also evident. Koi' 
these reasons, the Antitrust Division is in the process of  establishing 
an energy unit, charged with the investigation of possible anti trus t vio
lations in the energy industry , conducting grand  jury  proceedings, 
and preparing  and trying ant itrus t cases. The work of the unit will be 
related solely to energy concerns, specifically those arising from the 
current energy shortage.

I hope, Mr. Chairman, this somewhat lengthy statement is responsive 
to your invitation, and I stand ready to answer any questions you might 
wish to put to me.

Thank  you.
| The prepared statement of Hon. Thomas E. Kauper follows:]

Sta te m en t of  T hom as E. K a upe r , A s sis t a n t  Att or ne y G en er al, A n tit r u st  
D iv is io n

I am  pl ea se d to  re sp on d to  th e Com m it tee’s in v it a ti on  to  te st if y  on H.R . 
12528, a hil l to  perj n it  th e  se ve ra l S ta te s to  seek  re dre ss  fo r th e ir  ci ti ze ns an d 
po li tica l su bd iv is io ns  fo r da m ag es  su ffer ed  as  a re su lt  of  vio la tion s of th e  a n ti 
tr u s t law s. II .I t.  12528 wou ld w or k m aj or c ha ng es  in  th is  a re a.

Broad ly , Il .l t.  12528 wou ld  g ra n t to th e S ta te s th e ri gh t, th ro ug h th e ir  re 
sp ec tiv e a tt o rn eys ge ne ra l, to  su e fo r dam ag es  to  ci tize ns  of  th a t s ta te  as  a re su lt  
of  an ti tr u s t viol at io ns , e it h e r th ro ug h th e de vice  of  a cl as s ac tion  or  in th e ro le  
of pa rens  pa tr ia e.  H.R. 12528 wou ld al so  ha ve  a m ajo r im pa ct  on th e est ab li sh 
men t an d ca lc ula tion  of da m ag es  in an y su ch  ac tion . The  bil l pr ov id es  th a t,  
in suc h an  ac tio n,  th e se para te  da m ag es  of  ea ch  ci tiz en  need no t lie in div id ual ly  
prov en , bu t th os e of  al l ci tize ns  of  a S ta te  ca n in st ea d be ag gr eg at ed , an d th a t 
pr oo f of  da m ag es  ma y be mad e by var io us  st a ti st ic a l or  al lo ca to ry  metho ds . Th e 
bil l fu rt h e r pr ov id es  fo r m et ho ds  of  d is tr ib u ti on  of  an y fu nd s reco ve red.

II .It . 12528 al so  pr ov id es  th a t a S ta te  m ay  br in g an  ac tio n,  ag ai n in th e  ro le 
of  pa rens  pa tr iae,  fo r da m ag es  fro m su ch  vi ol at io ns  to  th e “g en er al  econ om y”  
of  th e Sta te .

Fin al ly , II .R . 12528 co nta in s tw o pr ov is io ns  dir ec tly  invo lv ing th e  A ttor ne y 
G en er al  of  th e U ni ted S ta te s.  The  fir st , co nt ai ne d in New  Se cti on  4D, pr ov id es  
th a t th e  A ttorn ey  G en er al  sh al l, in cert a in  ci rc um stan ce s,  no ti fy  th e var io us 
S ta te s of th e  po ss ib il ity th a t th os e S ta te s may  ha ve  an  ac tion  fo r da m ag es  
ari si ng  from  an  a n ti tr u s t vi ol at io n.  In  th e ev en t of  th e fa il u re  of  th os e S ta te s 
so no tif ied  to br in g such an  ac tion  w ith in  a cert a in  tim e pe rio d,  th e Bi ll fu r th e r 
pr ov id es  th a t th e  A tto rn ey  G en er al  sh al l hi m se lf  in it ia te  such  an  ac tion , as  
pa rens  pa tr ia e  fo r th e ci tize ns  of  th a t S ta te . New Se cti on  4D  co nta in s fu r th e r 
pr ov is ions  go ve rn in g th e m ea su re  of  dam ag es  and th e d is tr ib ution  of  mon ies  
reco ve red in su ch  su it s br ou gh t by th e A tto rn ey  G en er al  of  th e U nited  S ta te s.
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The second provision directly affecting federal interests is New Section 4E, which provides for recoveries by states  with respect to federally funded State programs. The Attorney General is given the right to intervene in such actions, and also is given the power to initia te actions on behalf of States which do not do so under circumstances similar  to those described above with respect to New Section 4D. Provision is also made for allocating any monies recovered in such an action.
This is a relatively short bill, as proposed legislation goes ; its size, however, is no measure of its  potential importance. The provisions of this bill, if enacted into law, would be likely to have a dramat ic impact on State  activity under the an tit rus t laws. The issues here are difficult as well as impor tan t; there are  countervailing considerations which must be balanced before a reasoned judgment is possible.
Section 4 of the Clayton Act now provides tha t any person injured in his business or property as a result of a violation of the ant itru st laws may bring an action to recover three times the damages suffered. Section 4 has been inte rpreted to include a State in the definition of “person.” and thus a State may *clearly maintain an action in its proprie tary capacity for any damages suffered.There seems no logical reason why a State could not also bring such an action, under Rule 23 of the Federal Rules of Civil Procedure, as the representative of a ll persons similarly situated, and in fact the Courts have generally allowed gsuch actions where the other crite ria of Rule 23 are met.1 Judge Sirica’s recent 9

decision in the Ampicillin litigation  contains perhaps the most thorough exposition on this point.
There are, however, some questions whether this procedure, even if available , is sufficient to enable the States to protect thei r citizens from ant itrust violations. As a result. States have in recent times turned to an alternative procedure, tha t of suit in thei r historical role of parens patriae. Recent judicial decisions have, however, limited the rights of States to bring such actions.The States have attempted to move as parens patriae in two different ways.Firs t, they have sought to sue on behalf of all injured citizens of the Stat e; second, they have sought to recover damages to the general economy of the State. In Hawaii v. Standard Oil,2 3 the Supreme Court held tha t Section 4 of the Clayton Act did not authorize a State to sue for damages to the ‘‘general economy” of the State, basically because such injury, even if proven, did not qualify as injury  to its “business or property” as required by the statute . The Court specifically did not rule on whether Hawaii could sue, parens patriae, on behalf of it s injured citizens; such a claim had originally been made by Hawaii and dismissed by the dist rict court, but that  issue was not before the Supreme Court for its review.
However, one year later in California v. Frito-Lay* the Ninth Circuit Court of Appeals held tha t a parens patriae action by California to recover damages sustained by its citizens, while possibly desirable and perhaps even essential “if ant itrust  violations [of par ticu lar kinds] are to be rendered unprofitable and deterred” was not justified by the historical recognition of the parens patriae role of States in th is country and thus could not be upheld in the absence of specific statu tory authoriza tion. The Court of Appeals, however, explicitly made no findings on the desirabil ity such an authorization, leaving that  to the legislature, “where careful consideration can be given to the conditions and procedures tha t will suffice to meet the many problems posed by one’s assertion tof power to deal with another's property and to commit him to actions taken in his behalf.”
II.R. 12528 seeks to remove these limitations on the  ability of States to act in the ir role of parens patriae. The first provision of sub-paragraph (a )(1)  of New Section 4C would provide tha t a State could seek to recover damages <sustained  by its citizens in an action brought by the State as parens patriae. Such an action by the State  would not be a class action as such, and would not be subject to Rule 23 requirements.
We support the basic concept embodied in this provision of II.R. 12528. The alternatives are either no actions on behalf of individual consumers, or actions brought as class actions under Rule 23. While the provisions of Rule 23 have yet to be authoritatively interpreted.4 * there are indications tha t a Rule 23 class
1 In  re  Am pi ci ll in  A n ti tr u s t L it ig a ti on . 55 F.R. D. 269  (D.D. C. 19 72 ).  af f'd  sub no w.,Sta te of Illino is v. Pristol-Muers Co., 470 F. 2d 1276 (D.r. Cir. 1972) ; In  re Ant ibio tic An titru st Actions. 333 F. Supp. 278 (S.D.N.Y. 1971).2 405 IT.S. 251 (1972) .3 474 F. 2d 774 (9th Clr. 1973).4 A ca se  In vo lv ing Rul e 23  is . ho wev er , curr en tl y  pe nd in g in th e U ni te d S ta te s;Supreme Court. Eisen  v. Carlisle t£ Jacquclin, No. 73-203  (argued Feb. 25, 1974).
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action may not be the  optimal vehicle by which the  prim ary purposes of Section 
4—affording a cause  of actio n to others th at  will both supplemen t the  enforce
ment  act ivit ies of the federal  government and  serve  as an add itio nal  de ter rent  
again st fu ture  an tit ru st  vio lations—can be accomplished.

Rule 23 is basically a procedural vehicle  for the efficient and expedit ious  
resolution of mult iple claims.  As described by the  Advisory Committee which  
dra fted the Rule, i t was intended to provide

“economies of effor t and  expense, and  promote uniformity of decision as  
to persons similarly situ ated, withou t sacrificing procedu ral fai rne ss or bring
ing about undesirable  result s.” Advisory Committee Notes, Proposed  Ru les  
of Civil Procedure for the  United Sta tes  Dis tric t Courts, 39 F.R .D. 73, 102- 
03 (1966).

Section 4 of the  Clayton  Act (along with  Section 16), on the  oth er hand, 
were inten ded at lea st in major pa rt  to provide incentives to wh at have  been 
described  as “priv ate  attorn eys general ” to bring action s in which they could 
recover  treb le damages. This legis lation was inten ded to, anti I am convinced

<1 does, serve as an add itio nal  and  sub stantial de ter ren t to those  contemp lating
act ivit ies which might violate the an tit ru st  laws. It  has  alwa ys been my im
pression th at  the pr iva te actio n and treble  damage provis ions of the  Clayton  
Act demonst rate  the  str eng th and depth of the nat ional commitment  to com-

,. peti tion  and a f ree  marketplace.
•  There can be no doubt th at  the  treb le damage remedy provides a strong

deterre nt, especia lly again st price-fixing and other hard-core per sc offenses. 
This  damage remedy has  been partic ula rly  effective in cases involving large 
purchase rs, for these plaintif fs are  likely to have deta iled evidence, a sufficiently 
large economic stake to bear the  inevi table risks of a lawsuit, and the  resou rces  
to meet the  app arently  inev itable costs of pro tracted and  complex litig atio n. 
However, the  remedy has  been less effective in circu mstances  involving mul tiple 
transa ctions  of rela tive ly small size, par ticula rly  purchases by ult imate  con
sumers of prod ucts  th at  may cost as lit tle  as 25 or 30 cents. There , records ar e 
not likely to be available, individual claims will be small, and the  cla imants less 
likely  to have  e ither the  soph istication  or resources necessary to prosecute their 
individual claims.

Rule  23 was seen by some as a possible answer to this problem. In  fact , it  
has  not proved to be the  panacea sough t by some for a var iety of reasons. For e
most among these , in my opinion, is th at  it was not dra fted for the  purpose of 
fac ilit ating  the  type of litigat ion  we are  here discussing. Rule 23 was intended 
to provide a method  of consolidat ing multiple  lawsuit s, to make one case where 
the re were many. In those  situations involv ing mult iple small claims, the re 
are  (in the  absence of Rule 23 or  something  sim ilar) ra ther  than  many fede ral 
cases likely to be none. In fact , in those  situ atio ns, Rule  23 may encourage  
sui ts where  otherwise none would be brou ght  but, because the Rule  was not 
draft ed  with thi s type of litigat ion  in mind, it  is not surpris ing  th at  various  
provisions of Rule 23 have sometimes been interp reted  in ways which hamper 
the  maintenance  of such actions .

I believe th at  the re is a need for the ava ilab ility  of a method by which  dam 
ages can be recovered where an tit ru st violations have  caused smal l ind ividual 
damages to larg e numbers of citizen-consumers. Without such a procedure, 
those  an tit ru st  viola tions  which have  the  broadest  scope and, often, the  most 
direct  impact on consumers would be the most likely to escape the  penalty  of 
the  loss of il legally-obtained profits. Those whose i nju ries were too smal l to bear 
the burden of complex litig atio n would have  no effective access to the  court s. 
As a resu lt, the  goal of dete rren ce sought  by the  Clayton Act would be fru str ated  
in those s ituations  wh ere damages fell direc tly on small consumers or purchasers .

0  It  may be th at  Rule 23 will yet prove to be an app ropriate vehicle for the  reso lu
tion of such claims. The Supreme Cour t’s decision in Eisen v. Carlisle & Jacquel in, 
now pending, will provide a strong indic ation  as to the fu ture  viabili ty of Rule  
23 as a vehicle for  ant itr us t c lass actions by consumers.

In the  meantime, however, a sta tutory  gra nt of power to the  Sta tes  to bring 
action s as parens patr iae  on behalf of the  State ’s c itizens may be both desi rable 
and  useful.  There are. however, several signif icant issues  which I believe mus t 
be carefully  considered by this Committee before it  reaches that  judg ment.

The first is the  question of potentia l dupl icat ive recovery. It  is clear th at  the 
possib ility of dupl icat ive recovery was one-o f the reasons for the  Court of
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A pp ea ls  de cis ion in  Cal ifor ni a  v. Fri to -L ay . Sh ou ld  th e Co ng ress  au th ori ze  aS ta te  to br in g an  ac tion as  pa re ns  pat ri ae  fo r da mag es  su ffer ed  by it s ci tiz en s,an d some of  th os e ci ti ze ns  see k in de pe nd en t reco ve rie s, in di vid ual ly  or  by cl as sac tion , th e  re su lt  co uld in  ef fect he th e do ub lin g of  a lr ea dy tr eb le d da mag es .H.R . 12528 as  curr en tl y  d ra ft ed  co nta in s no pr ov is ion to  de al  w ith  th is  po ssi bi li ty . If  th e Con gres s det er m in es , as  it  could  ra tional ly  do, th a t a S ta te  is  anappro pri a te  an d adequate  re pre se n ta ti ve of  co ns um er  in te re st s,  it  m us t al sode cide  w het her  th os e re pre se nt ed  in  such  an  ac tion  sh ou ld  be in di vi du al  consu m er s or  al l pu rc has er s,  in cl udin g bu sine sses , co rp or at e an d ot he rw ise.  I be lie ve  th a t su ch  an  ac tion  sh ou ld  be lim ited  to  in di vid ual  co ns um ers, sin ce  th eywou ld  he  mos t lik ely to  no t ha ve  th e re so ur ce s an d pote ntial  claims to in it ia teth e ir  ow n ac tio ns . It  wo uld al so  see m th a t such  ac tions sh ou ld  he undert akenby th e  S ta te s only whe n a su bst an ti a l po rt io n of  th e ir  ci tize n co ns um ers areaf fe cted . T hi s wi ll ha ve  th e dual  pu rp os e of  lim it in g S ta te  ac tion s under  th isle gis la tion  to  thos e si tu a ti ons m os t like ly  to be dif ficult  to  m ain ta in  unde r ex is tin g pr oc ed ur es , an d fo cu sing  S ta te  act iv ity  on th e mo st w id es pr ea d viol at io ns .I t wou ld  a ls o he lp to  a ll ev ia te  th e dou ble reco ve ry  p roblem .
C on side ra tion  m us t al so  be give n to  lim it in g dup lica tive li tigat io n by th e  ci ti ze ns  of  an y S ta te  which  has  bro ug ht  an  ac tio n unde r th is  legi slat io n.  T his  co uld (a nd  pe rh ap s,  to  be wor ka ble,  m ust ) go so fa r as  to  pro hi bi t all  ac tion s by re pre se nte d  co ns um ers, an d pr ov id in g th a t su ch  co ns um er s sh al l no t be in clud ed  in  an y bro ad er  ac tion  in it ia te d  or  m ai nta in ed  by someone  no t re pre se nte d *by th e S ta te  t hr ou gh  s uc h an  a ct io n.
It  ca n be ar gu ed  (b at  an  ab so lu te  pro hi bi tion —w ithout a ch an ce  to  op t ou t as  is pre se ntly av ai la bl e in  Rul e 23 cl as s ac tion —wo uld cre at e du e proc es s prob lems.I ag re e th a t th e is su e is  fa r  from  clea r, but  I th in k a re sp on sibl e ar gum en t ca n be m ad e th a t re pre se nta tion  by a S ta te  of  it s ci tize ns ' in te re st s,  es pe cial ly  when th ese  in te re st s inv olve  a la rg e nu m be r of  sm all , poor ly-defi ne d in di vi du al  c’a im s. is adeq uat e re pre se nta tion  of th e  so rt  wh ich  in su re s du e pr oc es s to  in d i’ idua l cl ai m an ts , es pe cial ly  w he re  th os e in div id ual s wo uld ha ve  a ri ght to  pre se nt  th e ir  cl ai m s again st  an y fu nd  ev en tu al ly  reco ve red by th e Sta te . Mo reover,  in th e a n ti tr u s t co nt ex t,  th e p ri va te  ri ght of  a ct io n af fo rded  is  a  s ta tu to ry  righ t, an d a s ta tu to ry  ri gh t which  w aive s th e o rd in ary  ju ri sd ic ti onal am ou nt  re quir em en t fo r ac ce ss  to  th e  fe dera l co ur ts . Esp ec ia lly  from  an  a n ti tr u s t det er re nce  po in t of vie w,  it  is dif ficult  to  ju s ti fy  pre se rv in g th e th eo re ti ca l ri gh ts  of  a few  peo ple  to bri ng  in div id ual  ac tion s if  th e  re su lt  is th e in hi bi tion  or to ta l ex clus ion of  the g re a t bu lk  of  c la im s an d th e re su lt in g  im m un izat io n,  as a p ra cti cal m at te r,  of  the w ro ng do er  and  h is  i lle ga l ga ins.
A sec ond m aj or qu es tion  is th e  re la ti onsh ip  be tw ee n a s ta tu to ry  ri ght of th e S ta te s to  br in g an  ac tion  as  pa re ns  pat ri ae  an d th e pr ov is io ns  of Rule 23. Rule 23 s ou gh t to  d ea l w ith m an y issu es  w hich  wo uld al so  he ra is ed  by a pa rens  pa tr ia e  pr ov is io n su ch  as th a t co nt ai ne d in  H.R . 12528. In  ad dit io n  to  th e ri ghts  of  ab se nt  p art ie s wh ich  I ha ve  ju s t di sc us se d,  th e pr oc ed ur es  by which  cl aim s sh ou ld  1m- ha nd led,  th e  metho ds  by whic h da m ag es  could  be es ta bl is he d,  an d th e su bs equen t us es  to  which  un cl ai m ed  re co ve ries  could  be put a re  al l is su es  ve ry  mu ch al iv e in  Rul e 23 li ti gati on  to da y.  H.R. 12528, by se tt in g  ou t st andard s fo r th e  re sol ut io n of th es e is su es  in  th e a n ti tr u s t co nt ex t, se ek s to  answ er  th e pot en tial  qu es tion s w ithou t re fe re nc e to  Rul e 23. Thi s may  be th e on ly fe as ib ’e met ho d of de al in g w ith th es e pr ob le m s w ithou t becomi ng  en mes he d in  th e fu ll pa no p'y  of Rul e 23 an d it s prob lems, bu t th is  iss ue , it  seem s to  me. m us t be ca re fu lly  con- tside re d by th is  Com mitt ee . T he  s ta tu s  of  Rule 23 may  we ll he so m ethi ng  th a t sh ou ld  he th e su bje ct  of  fu tu re  co ns id er at io n by th e C ongre ss ; th e  in te rf ace of Rul e 23 w ith th is  pr op os ed  legi sl at io n,  ho wev er,  m us t he p a rt  of  th is  Com m itt ee 's st udy o f H.R. 12528.
The  sec ond pr ov is io n of  para g ra ph  (a ) of Ne w Se cti on  4C, which  wou ld pe r- ,m it  S ta te s to  su e as  re p re se n ta ti ve of  a clas s co ns is ting  of  al l of  it s da mag ed  ci tiz en s,  ra is es  th is  is su e di re ct ly . Exc ep t fo r w hat ev er  o th er pr ov is ions  in  th is  bil l wo uld ap ply to  su ch  an  ac tion , Rul e 23 wo uld  ap pare n tl y  be ap pl ic ab le  to  an y su ch  a c ti o n : th is  is  th e  on ly  pr ov is ion of  H.R.  12528 which  ap pea rs  di re ct ly  to  em body Rul e 23. The  in te rf ace  be tw ee n Rule 23 an d th is  prov is ion may  well ra is e  s er io us  q ue st io ns  of  in te rp re ta ti ons,  and th us cre at e li ti gati on  op po rtun it ie s,  which  could  be av oide d by  del et in g an y re fe re nc e to  cl as s ac tion s or cl as s re pre se nta tives . The  d el et io n of th is  la ng ua ge  f ro m su bpara gra ph  (a ) (1 ) wou ld,  mor eover,  no t seem to  c re a te  an y dis ad van ta ges , sin ce  th e S ta te s wo uld  ha ve  th e ri ght to proc ee d in su ch  si tu ati ons as  pa re ns  pa tr ia e  in  an y ev en t. In  ligh t of  th es e fa ct s,  w e wo uld  su gg es t t h a t su b-p ar ag ra ph (1 ) of  N ew Se ct ion 4C (a ) be am en de d
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to  d el et e th e  re fe re nc e to  c la ss  ac tion s.  The  S ta te  wo uld , of  c ou rse,  st il l be fr ee  to br in g in div id ual  ac tion s,  or ev en  cl as s ac tion s unde r th e pr ov is io ns  of  Rul e 23. in  it s ca pac ity  as  a purc hase r of  goods or se rv ices , a pr oc ed ur e whi ch  has  bee n ap pr ov ed  in  a  nu m be r of d is tr ic t court s to date  a nd wh ich  I be lie ve  i s no t se riou sly qu es tio ne d.
Fin al ly , th is  Com m itt ee  sh ou ld  co ns id er  w he th er , w ithou t a fu ll  re as se ss m en t of  th e tr eb le  da m ag e pr ov is io ns  an d th e ir  ro le  in  a n ti tr u s t en fo rc em en t, ac tions su ch  as  th os e which  wou ld  be au th ori ze d by II .I t. 12528 sh ou ld  be av ai la ble  fo r vi ol at io ns  of  s uc h a n ti tr u s t st a tu te s  as  Se ct ion 7 of  th e  Clayt on  Ac t an d th e Rob in so n-P at m an  Act . T he no tio n th a t ag gre gat ed  da m ag e ac tion s fo r vio la tion s of thos e s ta tu te s  co uld be undert aken  by a S ta te  fo r it s co ns um er s ra is es  th e po ss ibi li ty  of  a qu an tu m  ju m p in da mag e ex po su re  which  wou ld  be dif ficult  to  m ea su re  an d which  I am  no t co nv ince d wo uld be ju st if ia bl e.  In  an y ev en t, it  is  a m att e r whi ch  d es er ve s se riou s stud y.
Le t me  tu rn  now to  para g ra ph  (b ),  which  dea ls  w ith th e m ea su re m en t of da mag es . T hi s is  o ne  a re a  which  ha s pr ov en  to be of  d iff icu lty  in  ac tion s invo lv ing g re a t nu m be rs  of  sm al l in div id ua l cl aims,  which  a re  th e mos t lik ely kind  of ac tion s to  be en co ur ag ed  by New Se ct io n 4 C (a ) (1 ) . The re  is  co ns id er ab le  co ntr ove rs y to da y,  in  cl as s ac tion  li ti gat io n  an d th e  li te ra tu re  ari si ng  th er ef ro m , ab ou t th e pro pri e ty  of  var io us metho ds  of  asc ert a in in g  th e pro per  am ou nt  of \  da m ag es  to  be reco ve red from  one as  to  wh om  li ab il it y  ha s been es ta bli sh ed .'P ara g ra ph  (b ) of New  Se cti on  4C is in te nd ed  to  rem ov e th e  uncert a in ti es as  to th e va lidi ty  of  cert a in  metho ds  of es ta bli sh in g an d m ea su ring da m ag es  in  th os e ca se s in it ia te d  by S ta te s on beh al f of in ju re d  ci tiz en s.  On th e m er it s,  th e  st andard s su gg es ted see m to us  appro pri a te  ones.  Ther e is li tt le  do ub t th a t sc ient ifi c m et ho ds  of  m ea su ring  da m ag es  th ro ugh  s ta ti st ic a l sa m pl in g an d oth er devic es  a re  av ai la ble .0 In  ad di tion , a t le ast  in  th e co nt ex t of  She rm an  Act viol at io ns , we  see li tt le  m er it  in th e pr op os iti on  th a t one  wh ose a n ti tr u s t li ab il it y  

is  es ta bl is he d is en ti tl ed  to re ta in  th e pr oc ee ds  of  his  il le ga l ac ts , ab se nt a de fin iti ve  sh ow ing by ea ch  in di vid ual  da m ag ed  of bo th  th a t fa c t an d th e pr ec ise am ou nt  of  in ju ry . A pe rson  or  co rp or at io n who se  har dco re  vio la tion  of  th e Sh er m an  Ac t has  been es ta bli sh ed  is  th e  eq ui va le nt  of  a th ie f;  he  has  ob ta in ed  money  fr om  pe rs on s th a t he  had  no ri gh t to take . Th e que st io ns  of  w heth er th a t mo ney sh ou ld  be  de ni ed  him . and to  wh om  it  sh ou ld  go. see m se par ab le  and no t ne ce ss ar ily de pe nd en t iss ue s. The  arg um ent th a t ag gre gat ed  da m ag e aw ard s w ill  al low da m ag es  to  be  aw ard ed  to  thos e un w ill in g or un ab le  to ass e rt  th e ir  cl ai m s is no t comp ell ing, es pe ci al ly  if  a m aj or goal of  su ch  ac tions is de te rr en ce . Moreo ve r, who  actu a lly  rece ives  th e  money  as  a re su lt  of  su ch  an  ac tion  is se co nd ar y to  th e m ai n go al of dep rivi ng  th e  wro ng do er  fr om  re ta in in g  th e “p ot of  go ld" re su lt in g  from  hi s il le ga l ac ts . Assum ing it  ca n be ad eq uat el y es ta bli sh ed  th a t a ce rt a in  am oun t of  mon ies w er e rece ived  by an  a n ti tr u s t v io la to r as  a re su lt  of hi s viol at io n,  he  sh ou ld  as a m att e r of  po lic y be li ab le  to  a fo rf e it u re  of  th a t am ount an d w hate ver in cr em en ta l am ou nt Co ng ress  may  de cid e is ap pro pri a te , to  th e be ne fit  of  a ll  p a rt ie s  in ju re d . In  an  ac tion  w he re  th e S ta te  is  re pre se n ti ng  it s da mag ed  ci tiz en s,  th e  S ta te  wo uld seem  to  be an  app ro p ri a te  re ce iv er  of  th e  da mag es , su bje ct  to  th e ri ghts  of  a ll  da m ag ed  part ie s to  c la im  th e ir  p ro  r a ta  s ha re .
I do th in k it  is app ro p ri a te  to  em ph as ize one po in t. I t  wou ld  see m high ly  de si ra bl e,  w heth er in  a cl as s ac tion  under R ul e 23 or  in a pro ce du re  su ch  as  th e > one  en vi sion ed  in Ne w Se cti on  4 C (a ) (1 )  of  th is  bil l, th a t a ll  ci ti ze ns fo r th ebenefit  of  wh om  th e S ta te  is  act in g  hav e th e  opport unity  to  cl aim  th e ir  sh are  of  reco ve red da m ag es  pri o r to  an y o th er us e or  di sp os it io n by th e  S ta te , re gard les s of  th e  pr es en ce  or ab se nc e of  specific S ta te  laws. To  th e  ex te n t th a t th is  is th e  in te n t of  th e bi ll,  as  I be lie ve  it  is, it  may  be des ir ab le  to  cl ari fy  su b-  «. para gra ph  (b ) (2 ) of  Ne w Se ct ion 4C ac co rd in gly.
Fin al ly , to  th e  ex te n t th a t an y mon ies reco ve re d a re  no t fu ll y  cl aimed  by in ju re d  in di vi du al s,  th e  us e of  th e  fu nd  ac co rd in g to  S ta te  la w  o r p u rs uan t to  th e doct ri ne of  cj/ pr es  under  th e d ir ec tion of  th e  d is tr ic t co urt  seem s to  me to  be th e m os t appro pri a te  pr ov is ion im ag in ab le . The  D ep ar tm en t su pport s New Se cti on  4 C (b ).

5 See. e.g.. Ha ndler . “T we nty-Fo ur th  An nual A nti trust  Rev iew.” 72 Col. L. Ref  1 ”4 -42 (197 2) ; F reem an , “C lass  Actions fro m the Pla in tif fs ’ View point ." 38 J.  A ir  L. Com 401 409 -41 2 (1972).
8 We recommend  in se rti ng  th e word “o r” betwee n “s ta ti st ic a l” and “s am pl ing” in th is  passage, since th er e may  be ot he r va lid  st a ti st ic a l methods besides sam pli ng  th at could be used  to es tim ate dam ages.

41- 525— 74------3
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Sub -p ar ag ra pli  (a ) (2 ) of  Ne w Se ct io n 4C wo uld pr ov id e th a t a S ta te  can 
al so  br in g an  ac tion  as  pa re ns  pa tr ia e  fo r da mag es  "t o th e ge ne ra l econom y of 
th a t st a te  or any poli ti ca l su bd iv is io n th er eo f. " Thi s pr ov is io n seem s clea rly  
in te nd ed  to  re sp on d to  th e  Su prem e C ou rt  de cision  in  H aw aii  v. Sta ndar d Oil. 
The re , th e  C ou rt  he ld  th a t Se ct ion 4 of  th e  Cl ay ton Act did no t au th ori ze  a 
s ta te  to  su e fo r su ch  da m ag es , bas ic al ly  be ca us e such  in ju ry , if  pro ven, did  
no t qu al ify as in ju ry  to it s "b us ines s or pro per ty " as  re qu ir ed  by th e st a tu te .

H.R . 12528 wou ld  remov e th is  st a tu to ry  im pe dim en t. I t wo uld no t, howe ver, 
de al  w ith  w hat th e  Cou rt  in  H aw aii  sa w  as  th e  dan ge r of  dupl ic at iv e rec ov er ies  
in here n t in  th e  al lo wan ce  of  su ch  an  ac tion . The  on ly ef fecti ve  guard  ag ai ns t 
su ch  a  po ss ib il ity wo uld  be fo r th e Con gres s to  mak e cl ea r,  per hap s in legi sla
ti ve h is to ry , th a t da mag es  re co ve ra bl e by such  an  ac tion  sh ou ld  be lim ite d to 
th os e ari si n g  fr om  ill eg al  ac tion s show n to ha ve  ad ve rs el y af fe cted  th e S ta te 's  
econom y or re ta rd ed  it s econom ic de ve lopm en t in  some  way  in de pe nd en t fro m 
or in  add it io n  to  th e da mag e su ffered  by  co ns um er s lo ca te d w ith in  th a t St at e.  
In  th os e si tu a ti ons whe re  a s ta te  ca n sh ow  an  in te re st  in de pe nd en t from  th a t o f  
p a rt ic u la r ci tiz en s,  or pe rh ap s in  si tu a ti ons w he re  da m ag e to  th e ge ne ra l publi c 
which  m ay  no t be in div id ual ly  co mpe ns ab le ca n be show n, th e dan ger  of du pl i
ca tive reco ve ry  wo uld be l es se ne d or  e lim in at ed .

Eve n as su m in g th a t th e  po te n ti a l of  du pl ic at iv e re co ve ry  ca n be am el io ra te d,
I ha ve  se riou s re se rv at io ns  ab out  th e cr ea tion of th is  new ri gh t of  ac tio n.  
Gen er al ly , I be lie ve  th a t pr ov ab le  da m ag es  re su lt in g  from  an  a n ti tr u s t viol a
tion  sh ou ld  be re co ve ra bl e a t law . The  ri gh t of  ac tion  cr ea te d  by su bpar ag ra ph 
( a ) ( 2 ) ,  ho wev er , if  br oa dl y co ns true d,  co uld co nc eiva bly ex pa nd  th e a n ti 
tr u s t da m ag e ex po su re  of in di vi dua ls  an d co mpa ni es  in  an  al m ost  un lim ite d 
fa sh io n.  D am ag es  in  su ch  an  ac tion  wou ld see m to  be in her en tly  difficu lt, to 
quanti fy  an d,  de pe nd ing on th e  sco pe  give n to  th e ac tion  by ju d ic ia l in te rp re 
ta ti on , per hap s un fo re se ea bl e ev en  by th e  mos t a st u te  bu sine ss m an . I ha ve  som e 
pr ob lem w ith  th e  sp ec tr e of  m as sive  re co ve ries  ba se d upon  un qu an ti fi ab le  an d 
pe rh ap s to ta ll y  un fo re se ea bl e dam ag es  m ul tipl ie d by th re e.  In  ad dit io n,  of  
co urse , if  th e  wor se  wo uld  come  to  pa ss , th e pos si bi li ty  wou ld ari se  of  da m ag es  
on  a scale,  who lly  unre la te d  to  th e w ro ng do er 's ga in , th a t wou ld  re su lt  in 
sign if ic an t im pai rm en t to  th e  v ia bil ity  of  th os e firms  from  wh om  su ch  da mag es  
w er e reco ve re d.  Su ch  a re su lt  in  it se lf  could  ha ve  an tico m pet it iv e co nsequences , 
sin ce  on ly  th e  la rg est  fir ms invo lved  in  a give n vi ol at io n m ig ht su rv iv e th e 
fi na nc ia l p re ss ure  o f su ch  d am ag e a w ar ds.

Let  me  tu rn  now to  Ne w Se cti on  4D. U nder  th is  sect ion,  th e  A ttor ne y Gen eral , 
once he  has br ou ght  a da m ag e ac tion  under Se cti on  4A of  th e Clayt on  Act, wo uld  
be re qu ir ed  to  no ti fy  any  S ta te  which  he  ‘‘lia s reas on  to  be lie ve " wou ld  be en 
ti tl ed  to  b ri ng  a si m il ar ac tion  (p re su m ab ly  under  Ne w Se ct io n 4C of  th is  
bi ll ) th a t “w ou ld  pr ob ab ly  le ad  to  a su bst an ti a l reco ve ry  of  da m ag es .’’ Und er  
su ch  la ng ua ge , th e  A ttor ne y G en er al  is  as ke d to  m ak e ju dgm en ts  th a t wi ll b e  
ve ry  dif ficult , bo th  as  to  th e pos si bi li ty  of  li ab il ity  of  th e pr os pe ct iv e def en d
a n ts  to  th e ci tize ns  of  th e  se ve ra l S ta te s and  th e  su bst an ti a li ty  of  th e  po te ntial  
re co ve ry  in  suc h ac tio ns .

Once he  h as  m ad e th es e dif fic ul t j ud gm en ts , an d fo llo wing an y no tif icat io n,  thos e 
S ta te s no tif ied wou ld  ha ve  90 da ys  to  de cide  w het her  th ey  sh ou ld  file such  an  
ac tio n.  T hi s wou ld  plac e a  su bst an ti a l bur de n on th e  Sta te s,  sin ce  th e co mplex ity  
of  su ch  ca se s may  well  m ak e th e 90-da y pe riod  wh oll y in ad eq uate  fo r pr op er  
an al ysi s of  th e ir  ri ght s,  re sp on sibi li ties  an d po ss ib il it ie s of  suc cess . Thi s wo uld  
be es pe ci al ly  tr u e  fo r sm al l S ta te s,  w ith  fe w er  re so ur ce s av ai la ble  in  S ta te  A t
to rn ey s G en er al  offices.

Fin al ly , shou ld  thos e S ta te s no tif ied e it her fa il  or  de cl ine to  bring  such  an  
ac tion  w ith in  th a t 90-da y pe riod , th e  A ttor ney  G en er al  is  d ir ec te d to  in s ti tu te  
an  a ct io n,  a s pa re ns  p atria e,  in  plac e of  th e  S ta te . Su ch  a  re quir em en t co uld cr ea te  
se riou s prob lems. Th e S ta te  may  ha ve  de cl ined  to  su e be ca us e it  co nc lude d th er e 
w as  no t a su ffi cie nt  lega l bas is  fo r su ch  an  ac tio n,  a co nc lusio n no t ne ce ss ar ily  
in co nsi st en t w ith th e A ttor ney  G en er al 's  pr ev io us  fin ding  th a t he  ha d “r ea so n 
to  be lie ve ” th e opposit e. T hi s pr ov is ion,  sinc e it  remov es  al l dis cr et io n fro m th e 
A ttor ney  G en eral , co uld ve ry  well  re quir e th e in st it u ti on  of la w  su it s wh ich  
a re  not ju st if ie d by  an y co nc lusion  of  pro ba bl e li ab il ity  or re as ona ble  lik el ihoo d 
of  success. In  ad di tion to  th e po te n ti a l co nf lic t be tw ee n th e A ttor ne y G en er al 's 
duti es  under th is  prop os ed  se ct ion and  his  in here n t re sp on si bil it ie s as  a la w ye r 
an d an  officer of  th e  Cou rt,  th is  pr ov is io n co uld re su lt  in  in cr ea se d pre ss ure  on 
an  a lr eady  ov ercr ow de d ju d ic ia l sy stem  whi ch  is  ne it her re quir ed  no r, in  th e 
fin al an al ys is , w arr an te d .
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More  im po rta nt ly , even  if  tho se problem s ou tlined above were ei th er  solu ble  
or  solved, New Sec tion  4D could pla ce imp oss ible  bu rdens on an al read y un de r
ma nn ed  A nt it ru st  Div isio n. I t is rea sonable  to presum e th a t th e comb ina tion 
of the shor t tim e p eri od  for  S ta te  review a nd  t he  s trai ne d legal res ource s of  ma ny  
St ates  wo uld re su lt in a sig nif ica nt po rtion  of  su ch cas es  rev er tin g to th e Atto rney  
Gen era l, who would  be requ ire d by st a tu te  to in st itut e su it.  Eve n if all  the  
affected States  bu t one de ter mi ned to br ing  suit,  the  At tor ney Ge neral  wou ld 
sti ll have to sue on be ha lf of th a t one State . Th is could crea te  in to lerable bu r
dens , and it is con ceivab le th a t all  or  most of th e Divis ion 's resource s wou ld 
ha ve  to be dev oted to such cases,  a t the exp ens e of cr im inal  enforc em ent , ac tio ns  
ag ai ns t illegal  me rge rs,  an d ap pe aran ces bef ore  the va rio us  regu la tory  agencies.

In ad di tio n,  t hi s pro cedure may wel l crea te  d isincen tiv es for those St ates  which 
do no t now have  su bs ta nt ia l an ti tr ust  enf orceme nt prog rams  to impleme nt such 
ac tiv ities . The fa ct  th a t St at es  can rec over treb le  dama ges un de r the  Cla yto n 
Act in effec t pe rm its  the m to op erate  an  an ti tr ust  enf orceme nt pro gram  at lit tle  
or  no  cost to the taxp ay er . Not only can  the Sta te  rec over its  ac tu al  dam age s, bu t 
ad di tio na l mon ies which it  can use  fo r more an ti tr ust  enfor cem ent  or, fo r th at 
m at te r, othe r publi c purpo ses . We favo r th is  app roach, fo r it  seems to us to 
as su re  th at th er e wi ll be mo re enf orceme nt per son nel in the field seeking ou t and  
pr osecuti ng  an ti tr ust  vio lat ors. In  fac t, th is  is  one of th e bas ic pur poses  und er-

V lying  Sec tion  4—to provide  th e inc en tiv e fo r ad di tio na l enfor ceme nt of the an ti 
tr u st  law s othe r th an  by th e Fe de ra l Gov ernment. Th is is a like ly re su lt of New 
Sec tion  4 C : New Sec tion  4D could op erate  ag ai ns t th at goal.  Fo r the se rea son s, 
we oppose th e inc lus ion  of New Sec tion  4D in th is  leg isla tion.

New Sec tion  4E wou ld pe rm it a S ta te  to rec over tre bl e dam age s fo r th e en tir e 
am ou nt  of ov erc harges of othe r dama ges susta ined  in connec tion  wi th an y fed 
era lly -fu nd ed  Sta te  program . Th e Un ited St ates  wou ld be pe rm itt ed  to in ter vene  
in any such ac tio n to protec t it s in te re st s in  th e fund  in issu e, and wou ld be 
emp owe red to br ing  an  actio n on beha lf of an y St at e which fa ils  or dec line s to 
sue  with in  90 days  of a not ific ation  from the Un ite d St ates  th at pro bable  cau se 
fo r suc h a St at e ac tio n ex ist s.7 Th e Un ited Sta te s would  be en tit led to cla im 
rei mbu rse me nt of it s eq ui tab le sh are of any dama ges reco vered by a St at e under  
th is  Section. We assume  th e la tt e r would be the fede ral contr ibu tio n, un treble d.

The cu rr en t st at e of the  law on th is  po int  is uncle ar.  It  ha s been argu ed  th at  
allow ing  such  recovery  by St ates  is in essence  pe rm itt in g tre ble dam age s for 
in ju ry  to the Un ite d State s, a not ion  argu ab ly inco ns ist en t with  Sec tion  4A of 
th e Clayton Act, wh ich  pe rm its  the Un ite d St at es  to recover only ac tu al  dam age s 
resu lti ng  from an ti tr u st  vio lat ion s. On th e ot he r hand , the fa ct  th at the  St ate 
fund ed  a portion  of one of it s prog rams with  mon ies from the  Un ited St ates  in 
ste ad  of from ta x rev enues  or  othe r sou rces does no t change the fact  th a t th e 
dama ges su ffe red  w ere  suffe red  by t he  S tat e.

We bel ieve th at  a St at e sho uld  have  the righ t to rec over tre ble dam age s for all  
in ju ries  suf fere d by a St at e as  a re su lt of an ti tr ust  vio lat ion s, rega rdles s of  how 
th e prog rams  we re fun ded . Such a pos itio n seems most cons ist en t with the pri 
mary purpo se of sec tion  4—to cr ea te  inc entiv es fo r pr iv at e act ions. Such  pr ivat e 
ac tio ns  ar e sig nif ica nt de te rren ts  to fu tu re  vio lat ion s, and it should  ma ke no 
dif ferenc e th at a po rti on  of th e fund s which fina nced the in ju re d program  come 
fro m th e fed eral government . Th is pos itio n is, incid en tal ly , not  inc on sis ten t with  
Sec tion  4A. Sec tion  4A merely  lim its  th e Un ited St ates  to th e recove ry of ac tual  
dama ges.8 and  imp lies no lim ita tio n on th e righ ts  of pr ivat e pa rt ie s (in clu din g 
Sta te s)  to recover treb le  dama ges bas ed on th e sou rce  of fund s or rev enues wi th 
which  the  in ju re d ac tiv ity  wa s financed.

Wh ile  we su pp or t th e inc lus ion  of  New Sec tion  4E. we wou ld sugges t ce rtain 
cha nges in lan guage . F irst , we wou ld sug gest th a t it  be expre ssly stat ed  th at , in 
tho se  insta nc es  wh ere th e Uni ted  St ates  sho uld  in it ia te  an  ac tio n fo r a St at e 
un de r New Sec tion  4E, th e Un ite d St ates  could recove r fo r the  St at e th e sam e 
am ou nt  of dama ges th at the S ta te  could  if it  sued . Second, we would  sug gest th at 
th e refere nces to regu la tio ns  be deleted , and rep lac ed  with  a pro vis ion  th a t pro-

7 W hi le  th e la nguag e of  New Se ct io n 4U in d ic at es  th a t  th e  U nit ed  S ta te s wo uld no t he 
re qu ired  to  bri ng  su ch  an  ac tion , we  th in k  it  sh ou ld  be ex pr es sl y st a te d  th a t th e  U ni te d 
S ta te s is  under  no obl ig at io n to  ex er ci se  th e po wer  gra n te d  by New Se ct ion 4E . We  
wo uld oppose,  fo r m an y of  th e  sa m e re as ons st a te d  in  our di sc us sion  of  New Se ct ion 4D,  
an y la ng ua ge  which  co uld be in te rp re te d  as  re qu ir in g  ac tion  by th e  U ni te d S ta te s 
sh ou ld  S ta te s de cl ine o r fa il  t o  b ri ng  t h e ir  own  su it s.

8 O ne is su e th a t  sh ou ld  be  cl ar if ie d is  th e  effec t, if  an y.  th a t  ac tion  ta ke n under  New 
Se ct io n 4E  wo uld ha ve  on th e  r ig h t of  th e  U ni te d S ta te s to  br in g it s  ow n ac tion  ba se d on  
a fe der al  co ntr ib ution  to  a S ta te  p ro gr am .
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vide s fo r th e re im burs em en t of  th e  U ni te d S ta te s fo r it s ex pe nses , if  an y,  in 
pr os ec ut in g an  ac tion  under  4E, under th e di re ct io n of th e  D is tr ic t Co ur t.

In  your  in vit at io n , you al so  as ke d fo r a di sc us sion  of  th e  m an ner  in  which  
th e A n ti tr u s t Div is ion ac qu ires , ev al uate s,  an d dis se m in at es  in fo rm at io n con
ce rn in g anti co m pe ti tive pr ac tice s.  Ob vio usly,  th e  D iv is ion re ce iv es  in fo rm at io n 
fro m va ri ed  source s, in cl ud in g a no t in su bst an ti a l nu m be r of  co m pl aint s fro m 
bu sine ssm en  or  co ns um er s wh o feel th ey  ha ve  been in ju re d . The  Div isi on  also  
deve lops  an d an al yz es  econom ic da ta , la rg el y th ro ug h it s Office of Econom ic 
Po lic y, w ith th e pu rp os e of  id en ti fy in g thos e are as of  th e  econom y whic h show  
in dic at io ns of  in te rf ere nce w ith  fr ee  m ark et al lo ca tion  or  pr ic in g fu nc tio ns . 
We fr eq uen tly  co nd uc t in fo rm al  in ves tigat io ns  wh ich  re ly  on volu nt ar y com 
pl ia nc e w ith  re qu es ts  fo r in fo rm at io n. The  mos t comm on ly us ed  in ve st ig at ory  
too ls,  ho wev er , are  th e gra nd ju ry  an d th e Civil  In ves tigat iv e Dem an d as  au th o r
ize d by th e A n ti tr u st  C ivi l Pr oc es s Ac t.

Th e gra nd  ju ry  is an  im port an t in ves tigat ory  too l, bu t it s us ef ul ne ss  is lim 
ited  tc? th os e si tu a ti ons in wh ich  we  ha ve  re as on  to  be lie ve  a cr im in al vio la tion  of  
th e  a n ti tr u s t laws may  ha ve  oc cu rred . In  fa ct , co urt  de cision s ha ve  mad e it  
cl ea r th a t a gra nd  ju ry  ca nn ot  be pu rp os ely ut il iz ed  to in vest ig ate  an d pre par e 
a civi l ac tio n.  Thu s, sin ce  th e m ajo ri ty  of  ou r in ves tigat io ns an d ca se s a re  
civi l ca se s,  th e gra nd ju ry  is of  lim ited  va lu e in  m an y si tu ati ons.

The  CID  is po te ntial ly  a ve ry  us ef ul  in ve st ig at or y too l. As it  st an ds now , 
ho wev er , th e  CID  is lim ited  to th e pr od uc tion  of  do cu men ts , an d th en  on ly 
from  pe rs on s un der  in ve st ig at io n. I t ca nn ot  he us ed  to  com pel  te st im on y,  no r 
ca n it  be ut il iz ed  again st  pe rs on s no t unde r in ve st ig at io n,  ev en  if  they  may  ha ve  
in fo rm at io n high ly  re le vant to  th e in ve st ig at io n.  At le ast  one co urt  de cis ion ha s 
al so  ra is ed  do ub ts  as  to  th e pro pri et y  of  a CI D whe n th e in ves tigat io n is cen
te re d  on in ci pi en t co nd uc t, su ch  as  a prop os ed  m er ge r.0

Th e D ep ar tm en t has pre par ed  le gi sl at io n to  be su bm it te d to th is  Com mittee  
which  wo uld ex te nd  th e co ve rage  of  th e  A n ti tr u st  Civil  Pro ce ss  Ac t to  (1 ) 
in cl ud e pe rs on s (i nc lu di ng  n a tu ra l pe rs on s)  in addit io n  to  thos e und er  in 
ves tiga tion , wh o may  ha ve  in fo rm at io n re le van t to a p a rt ic u la r a n ti tr u s t in ve s
ti gat io n . an d (2 ) to  per m it  th e  se rv ice of  w ri tt en  in te rr oga to ri es an d th e ta k in g  
of  ora l test im on y.  T his  pr op os al  wo uld also  remov e an y do ub t th a t CID s may  
issu e to  re quir e in fo rm at io n re la ti ng  to  in ci pi en t vi ol at io ns  an d spec ifi ca lly  p ro 
vide  t h a t ev iden ce  o bt ai ne d th ro ugh  th e use  o f ( ’IDs may  be us ed  in in ves tigat io ns 
an d ca se s in ad di tion  to  th e specific in ves tigat io ns  to  which  th e CID  re la te s an d 
an y ca se  re su lt in g  th er ef ro m .

No fie ld of  li tigat io n  invo lves  fa c ts  mor e co mplex  an d re co rd s mor e ex te ns iv e 
th an  a re  foun d in th e G ov er nm en t’s a n ti tr u s t ca ses. T he ta sk  of am as si ng th e  
vo lum inou s da ta  ess en tial  to su cc es sful  a n ti tr u s t en fo rc em en t is of  co ns id er ab le  
m ag ni tu de . In so fa r as  it  wen t, en ac tm en t in 1962 of  th e A n ti tr u s t Civ il Pro ce ss  
Ac t pr ov id ed  a sign al  bene fit  to th e  Gov er nm en t’s civi l in ves tigat io ns by au th o r
iz in g pr od uc tion  of  re le van t do cu men ts  from  co rp or at io ns , as so ci at io ns , p a r t
ne rs hi ps , or  o th er lega l en ti ti es not  n a tu ra l pe rson s,  under in ve st ig at io n.  B u t 
th e lim it a ti ons on th e scoj ie of  th e  Dem an d ha ve  le ft  th e  Act  fa r  from  m ee ting  
ess en tial  in ves tigat ory  ne ed s of th e  D epart m ent’s A n ti tr u s t Div isi on .

T his  pr op os al  wou ld sim ply m ak e av ai la ble  to th e  A ttor ne y G en er al  th e  sa m e 
a n ti tr u s t in ves tigat ory  po w er s in  civi l in ve st ig at io ns  th a t he  n ow  has  in cr im in al  
in ve st ig at io ns , an d pr ov id e him w ith au th ori ty  si m il ar to  th a t of  th e F edera l 
T ra de  Co mm iss ion . E nl ar ge d discov ery wou ld no t on ly m ate ri a ll y  ass is t in ve s
ti gati on  of  fa ct s le ad in g to  de cision s on th e fili ng  of  civi l ac tio ns , bu t wi ll fa c il 
it a te  th e  re ac hi ng  of de cision s on w het her  to  re so rt  to gra nd  ju ry  proc ee ding s.

In so fa r as  di ss em in at io n of  in fo rm at io n is  co nc erne d,  th e  D ep ar tm en t is fr e 
qu en tly lim ited  by bo th  s ta tu to ry  an d po lic y co ns id er at io ns on w hat  k in d of  
in fo rm at io n may  be dis se m in at ed . F or ex am ple,  th e  F ed er al  Rules  of C rim in al  
Pro ce du re , spec ifi ca lly  Rul e 6 (e ) , ex pr es sly fo rb id  th e dis se m in at io n of  in fo rm a
tion  ob ta in ed  by a g ra nd ju ry  in  th e co ur se  of  it s in ves tigat io n  o th er  th an  in a 
su bs eq ue nt ju dic ia l pr oc ee di ng  or  by ord er  of  th e Cou rt.  Sim ilar ly , th e A nti 
tr u s t Ci vi l Pro ce ss  Ac t. 15 U.S .C. § 131 3( c) , re s tr ic ts  th e  avai la bil it y  of  in 
fo rm at io n ob ta in ed  th ro ugh  th e us e of  a Civi l in ves tigat iv e Dem an d.  Po lic y co n
si dera ti on  ar gue aga in s t th e  an no un ce m en t of  pe nd in g in ves tigat io ns or ac ce ss  
to  in ves tigat ory  files , es pe cial ly  when su ch  an no un ce m en ts  or access m ig ht  in  
som e way  pr ej ud ic e th e co nd uc t of  th e in ve st ig at io n,  ad ve rs el y af fe ct  th e  part ie s 
under in ve st ig at io n, or  ex pose  in div id ual s or fir ms which  pr ov id e in fo rm at io n 
to  th e  D iv is ion to hara ss m en t or  r ep ri sa ls .

Un ited S ta te s V. Union Oil Com pany of  C al ifo rnia;  343 F. 2d 29 (9 th  Cir. 1965).



W he re  th es e re st ri c ti ons a re  no t ap pl ic ab le , th e  D ep ar tm en t has  been  an d re m ai ns  w ill in g to  ass is t o th er pu bl ic  ag en ci es  to  th e  gre a te st  ex te n t po ss ible.  Thi s is  es pe ci al ly  so fo r s ta te  en fo rc em en t ag en cies . The  D ep ar tm en t mak es  ev ery att em pt to ass is t s ta te  a n ti tr u s t ag en ci es ,10 al th oug h th e  pre ss ure  on our re so ur ce s un do ub te dl y lim it s our ab il it y  to  pr ov id e as  mu ch  he lp  as  e it her th e S ta te  ag en ci es  or  th e  D ep ar tm en t wou ld de si re .
You al so  as ke d fo r a di sc us sion  of  th e  A n ti tr u st  D iv is io n' s pla ns to  de al  w ith  sh ort ag e si tu a ti ons an d th e co m pe ti tive  pr ob le m s th a t oc ca sion al ly  ari se  from  su ch  co nd iti on s.  The  D iv is ion is ke en ly  aw are  of  th e sh ort ag e si tu a ti ons th a t ex is t in  some  a re as of  th e  econo my , no t on ly in  oil but al so  in su ch  div er se  com mod iti es  as  ch em ic al s an d pa pe r. We hav e rece iv ed  a nu m be r of co m pl aint s wh ich  see m to  re la te  to  sh ort ag e co nd it io ns  an d we  wi ll co nt in ue  to  in ves tigat e an y su ch  co m pl ai nt s we  rece ive. I sh ou ld  po in t ou t th a t ma ny  of  th e  sh ort ag e si tu a ti ons we  a re  fa ci ng  to da y ha ve  be en  ag gra vat ed , if  no t cr ea te d,  by th e ex is te nc e of pri ce  co nt ro ls . W ithout  quarr eli ng  w ith th e m er it s of  a de cis ion wh ich  on ba la nc e,  m ig ht fa vor co nt ro ls  ov er  th e  pr ic e of  cert a in  co mmod iti es  a t cert a in  tim es , th ere  is  no do ub t th a t th e  ex is te nc e of  su ch  co ntr ols  ca n d is co ur ag e pr od uc tion , en co ur ag e ex port s to  no n- co nt ro l ar ea s,  or  in  o th er way s direc tly af fe ct  th e  avail ab il it y  of  th e pr od uc t,  so met im es  to  th e po in t of sh ort age. The  elim in at io n of  pri ce  co nt ro ls  is a st ep  to w ar d re du ci ng  sh or ta ges  an d th e re su lt an t te m pta ti on  to  us e co nt ro l ov er  supp ly  in tim es  of  sh ort ag e to ga in  u n fa ir  com pe ti tive  a dv an ta ge s.
Fin al ly , yo u as ke d ab out th e  applica bil ity  of  m er ge r la w  to  en er gy  conglom er at es . The  sh ort  an sw er , of  co ur se , is th a t Se ct ion 7 of  th e  Clayton  Ac t is ap plica bl e to  al l co rp or at io ns , w heth er co ng lo m er at e or no t. Of  co urse , th e mor e di ve rs if ied th e co mpa nies , fr eq uen tly  th e  mor e dif ficult  to  show  th e pr ob ab le  le ss en in g of  co m pe ti tion  th a t vi ola te s Se cti on  7. In  fa ct , ho wev er , th e A n ti tr u st  D iv is ion has  be en  ve ry  ac tive in  th e  en er gy  are a , as  has th e FT C.  F o r ou r part , th e re  is cu rr en tl y  pe nd ing in  th e  Su pr em e Cou rt a ca se  invo lv ing th e ac qu is it io n of  U ni te d E le ctr ic  Co al Com pa nies  by Gen er al  Dyn am ics Co rpor at io n,  a co ns ol id at io n invo lv ing tw o m ajo r co al  pr oc ed ur es .* 11 Th e D ep ar tm en t re ce nt ly  filed  an  ac tio n ch ar gi ng  th a t var io us ag re em en ts  be tw ee n Te xa co , Inc.,  and  Coa stal  S ta te s Gas  Pro du ci ng  Co mpa ny  vi ol at ed  bo th  Se cti on  1 of th e Sh er m an  Ac t an d Se cti on  7:  th a t ca se  w as  co nc lude d by th e  su bsta n ti a l aban donm en t o f the  ch al le ng ed  a gr ee m en ts .12

The se  ex am pl es  a re  mer ely il lu s tr a ti ons of  th e  ac ti v it y  of  th e  A n ti tr u st  D iv is ion in  th e  en er gy  are a . Of  co urse , th is  ac ti v it y  ex te nds be yo nd  m er ge rs  an d ac qu is it io ns . O ur  en fo rc em en t ac ti v it y  in cl ud es  in ve st ig at io n and anal ysi s 
o f  co m pe ti tive  is su es  invo lved  in oil an d n a tu ra l ga s pipe lin es , nucl ea r po wer , in te rn ati onal ac tivi ti es , an d do mes tic  pr od uc tion , refin ing,  an d d is tr ib u ti on  of  pe trol eu m  pro du ct s.

It  ha s become  in cr ea si ngl y c le ar th a t th e  cu rr en t en ergy  sh ort ag e re quir es  a co or di na te d a n ti tr u s t en fo rc em en t ef fo rt.  The  oil in dust ry  is m ult in ati onal in ch ar acte r,  an d de cis ions  m ad e in in te rn ati onal m ar ket s may  hav e su bst an ti a l ef fects  upon  do mes tic  m ar ket s.  S tron g re la ti onsh ip s be tw ee n th e pr od uc tion  of va riou s so ur ce s of  en er gy —n atu ra l gas, pe trol eu m , fiss iona ble m ate ri a l—are  al so  ev iden t. For th es e reas on s,  th e  A n ti tr u st  Div isi on  is  in th e  proc es s of es ta bl is hi ng  an  Ene rg y U ni t, ch ar ge d w ith  th e in ve st ig at io n of  po ss ib le  a n ti tr u s t vi ol at io ns  in th e  en ergy  in dust ry , co nd uc ting  gra nd ju ry  pr oc ee di ng s an d pre pari ng  an d tr y in g  a n ti tr u s t ca ses. Th e w or k of  th e U ni t wi ll be re la te d  sol ely  to  en ergy  co nc erns , spec ifi ca lly  th os e ari si ng  from  th e  cu rr en t en er gy  sh or ta ge .I hope  th is  so m ew ha t le ng th y st a te m en t is re sp on sive  to  your in vit at io n , an d I st and  re ad y to  a nsw er  an y q ue st io ns  you  m ig ht  w ish  t o ask .
Chairman Rodino. Thank yon very much. Mr. Kauper. Your statement is certainly very helpful to the committee, and recognizes th at this is b reaking  a new field and getting into a new area of which I  am sure many of us will ask many questions. Notwithstanding the

10 F or ex am ple,  w ith in  th e  p ast  yea r we  ha ve  filed b ri ef s am icus  cu ri ae  in  su pport  of  s ta te  p la in ti ff s in  a nu m be r of  ca se s, in cl udi ng  In  re  M as te r K ey  L it ig a ti on . 197.3 CCH T ra de Ca ses § 74, 680  (M.D.  Co nn . 19 73 ) ; In  re Coo rd inated  P re tr ia l Pr oc ee ding s in  W estern  lA qu id  A sp ha lt  Ca ses, A la sk a  v. Sta ndard  Oil Co. o f Cal ifor ni a.  1973  CC H T ra de  Ca ses § 74. 733 (C.A . 9, 19 73 ),  ce rt , denied  42 U. S.L.W . 3459 . (U .S.  Feh. 19. 1974 ) : an d N ort h  Ca ro lin a v. Chas.  P fiz er  d  Co., In c. , Civ il Act ion No. 228 7 (E .D .N .C . Ju ly  23,  19 73 ).I I  U ni te d S ta te s  v. Ge ne ra l D yn am ic s Corp. , No. 72 -4 02  (a rg ue d De ce mbe r 5, 19 73 ).12 U S . v. Te xa co , In c. , 73 Civ.  2608  (S .D .N.Y., fina l ju dgm en t en te re d  Ja n u a ry  23,
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fact that my colleague, whose judgment I always do respect, feels 
that  the matter may not be urgent , nonetheless I  do consider at this 
time there has got to be a beginning. I think that  your statement 
clearly indicates the need for the legislation's availab ility to States, 
at least in some areas. This need, as has also been indicated, raises 
vital questions. I have been in communication with some of the at
torneys general of different S tates, and they have indicated, although 
they do not quite completely support the legislation, thei r comments, 
that they are support ive in principle. I think it is vitally necessary 
tha t we explore this matter in order to determine what we should do 
in order to resolve the problem.

So I  am happy to point out a statement which is in your prepared 
statement  but which you did not read, on page 9: “Without such a 
procedure, those ant itrust violations which have the broadest scope, 
and often, the most direct impact on consumers, would be the most 
likely to escape the penalty of the loss of illegally obtained profits."

It seems to me this certain ly does direct itself to some of the areas 
tha t are of direct concern to us, and certainly of major concern to the 
consuming public that  I think  we ought to be able to deal with.

Of course, I wholeheartedly agree with tha t statement, and this 
is one of the reasons why we developed this legislation. AA i th this 
beginning, we may be able to find that  vehicle tha t will be the proper 
vehicle for us to undertake action to do equity and to do justice in 
some of these instances requiring congressional action.

Now, Mr. Kauper. on page 10 of your statement, you raise, and 
T quote: “The possibility of duplicative  recovery,” of which you say, 
“Should the Congress authorize a State to bring  an action as parens 
patr iae for damages suffered by its citizens, and some of those citizens 
seek independent recoveries, individually or bv class action, the result 
could in effect be the doubling of already trebled damages.’’

Of course, you talk  there about a possibility. I suppose we might 
agree that certain ly all things are possible. The question is whether or 
not there isn't something that we should do about a situation like 
this even though this possibility might occur and whether or not we 
can deal with that possibility.

Tn the first instance, your possibility assumes a recovery by a 
State  under the legislation we are considering, doesn’t it ?

Mr. Kai per. I think th at is correct; yes, sir.
Chairman Rodino. Would you say, Mr. Kauper. that  there is any

thing that adds new law to accepted doctrine of res judicata and colla t
eral estoppel ?

Mr. K auper. No, Mr. Chairman, there is noth ing in the bill which 
really addresses those issues. Obviously, the law remains as it now is 
on those issues.

I think tha t the question, however, may well remain as to the extent 
to which this action brough t by the State would be viewed as having a 
binding effect on those citizens who are deemed to be represented.

T think  that  the possibility of conflict here. Mr. Chairman, that  is, 
of possible double recovery, probably is not very real between an in
dividual action by a consumer and such an action by the State. T don't 
thin k the former action is ever likely to be brought.

T believe that there are. however, as you know, ra ther s trong incen
tives for the bring ing of pr ivate  class actions, and I  think it is in tha t
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field th at there is a possibility, at least, tha t one might encounter the 
problem of duplicative recovery. Now, whether tha t could be handled 
under existing  law. such as estoppel notions, through consolidation, 
or with a variety  of othe r devices, is not clear. This is particu larly  tru e 
since the action here, and 1 am now speaking about the action by the 
State on behalf of its consumers, is not in and of itself governed by 
rule 23. I think the possibility exists, in other words, tha t some of the 
same kind of problems that the courts have struggled with in in terpre t
ing rule 23 could exist here. Obviously the bill simply leaves tha t issue 
for resolution under existing legal rules rath er than  addressing the 
issue directly itself.

Chairman Rodino. Well, I agree with what you state, on page 6, 
the parens patriae, “action would not be a class action as such and 
would not be subject to rule 23 requirements.” In private actions, 
wouldn’t defendants have available procedural protections and safe
guards  i f they are defendants in a rule 23 priva te action?

Mr. K auper. I am not quite sure what you mean by that. You mean 
in the action authorized here ?

Chairman Rodino. No, because we seek to authorize parens partiae 
actions, not private actions.

Mr. Kauper. It  is not clear th at there are any such limitations here.
Now, it is true that if there is a separate rule 23 action, which is either 

pending or which might be brought subsequent to the filing of this 
action, tha t action is obviously subject to all of the safeguards of 
rule 23. yes.

Chairman Rodino. That is correct.
Well, there isn’t anyth ing new on the substantive law of damages, 

is there?
Mr. Kauper. I think  not, but I think you will probably get some 

argument on that, Mr. Chairman.
Chairman Rodino. I am glad to get your thinking  and I always 

respect your opinion. You are speaking as the Assistant  Attorney 
General in charge of the Antitru st Division, and I am glad we agree 
on this point.

Well, let me just ask one other, and this is something I thin k tha t 
is of oversight importance to us.

The investigative activity of the Antitru st Division is of major 
concern, and the Antitru st Civil Process Act of 1962, 15 USC 1312, 
provides and I quote—

Whenever the Attorney General or the Assistan t Attorney General in charge 
of the Antit rust  Division . . . may, prior to the institu tion of a civil or criminal 
proceeding . . . issued in writing and cause to be served a CID, a civil investiga
tive demand, requiring the production of material.

Am I stat ing that correctly ?
Mr. Kauper. Yes.
Chairman Rodino. In view of that  legislation providing for either 

the Attorney  General or the Assis tant A.G. to issue CIDs,  what re
quirements have been imposed by the A ttorney General on the Assist
ant Atto rney General’s legislative authority  to issue CIDs?

Mr. Kauper. Do you mean are there guidelines or something of th at 
sort? I think the  way I would have to answer your question is I don't 
believe tha t there have been any such limita tions imposed, at least none 
tha t 1 am aware of.
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Chairm an Rodino. You say there are no guidelines?
Mr. K auper. Certa inly none tha t have been issued by the Attorney 

General tha t bind me that 1 am aware of.
That is, the normal practice on the issuance of CIDs is that  it is 

largely  a mat ter of issuing them when 1 am prepared to sign them.
Chairman Rodino. Were there any in ternal  requirements regarding 

the CI 1 )s and any guidelines at all before you sign them ?
Mr. Kauper. As a practical matter, Mr. Chairman, CIDs are ap

proved by the Attorney General, but I have never had one turned down. 
Thus, I would not say there are any part icular limitations on issuing 
them.

Chairman Rodino. Is it necessary for you to secure the approval of 
or clearance by the Attorney  General before issuing CIDs?

Mr. Kauper. I t is a matter of practice: 1 don't think  I would say 
it was necessary. That has been the customary practice , Mr. Chairman, 
but if you put it in terms of  necessity, I do not believe that the statute 
requires approval and I am unaware of any regulations which require 
it.

Chairman Rodino. Do you know how long tha t practice has been 
in effect ?

Mr. Kauper. Well, I suspect it has been in effect since about the 
time the CID  statute was enacted. I really don't go back that far; the 
statu te has been in effect for some time, Mr. Chairman.

Chairman Rodino. I s there any length of time that  is required 
or does this in any way bring  about any delay in the issuance of 
CIDs?

Mr. Kauper. I don't  think it has worked any substantial delay in 
any case tha t I know of. It  tends to be viewed. Mr. Chairman,  as a 
means of keeping the A ttorney General informed of activity and that 
really is its primary purpose. But I can't think  of any case, and I 
speak now only of my own experience, because that is all that I really 
know about, where there has been any substantial delay as a result 
of that  practice.

Chairman Rodino. Thank you very much. Mr. Hutchinson?
Mr. Hutchinson. Thank you.
Mr. Kauper, I apprecia te your statement. As I stated in my open

ing remarks I  have read it in full previously and I  find it very in forma
tive and helpful. But I do have some questions.

To begin with, why is it necessary that we provide for these parens 
patr iae cases in Federal court. Why could not a State by its own State 
law vest the jurisdiction in its own State courts to  handle these kinds 
of cases, for the reason that  obviously the parties are within the— 
they are reachable by the State. Obviously, the State is suing only on 
behal f of its own citizens. Damages, in other words, suffered are 
claimed to be suffered only within the State. Why is it necessary 
that  we further burden our Federal court system with these suits, 
and perhaps you might be able to suggest how many such suits you 
envision might be started in the several district  courts in the United 
State s by the several States attorney general in a year ?

Mr. Kauper. Mr. Hutchinson,  I am not really sure I can come up 
with a really intelligent estimate as to how many there might be. I 
think without experience with this it would be almost impossible to 
predic t with any real degree of accuracy but let me turn  to the



first part of your question. There are, I suppose, ways in which one might  try  to put an action of this sort into a State court as opposed to a Federa l court. One could simply say to the State  “This is your issue. I f you want to do this it is your business. Pass a State  law which permits it under your own State ant itru st statute.” But this bill does deal with a Federal cause of action—provided in the Clayton Act, and a State legislatu re would of course be powerless to change the contours of that Federal statute .
It  seems to me the a rgument for put ting  it in Federal courts, while I recognize the arguments tha t you have made, rest in part  on the idea th at many of these violations will affect consumers in more than one State. While the bill does not address this question, I would assume that the contemplation would be tha t if more than one State were to file suit based on the same violation in Federal courts these matte rs could be consolidated. This would, presumably, be impossible if a number of separate suits are filed in different State courts, and I think you would run the risk of a very substan tial number of independent actions proceeding separately alleging the same violation.In addition, I think  there may be some States  which, opera ting under their  own Sta te law. might have some difficulty in m atters  such as attendance of witnesses and so on—problems tha t might not be present in the Federal courts.
But the basic idea here is, as I perceive it, to permit  those actions to be consolidated in Federal court. I don’t t hink you could do that  if you proceeded bv State action.
Mr. II vtchixsox. But i f the Attorney  General of the  State of New A ork and the Attorney General of the State  of Califo rnia and the Attorney General of the State  of Texas or Michigan and so on. and under  this bill, as I understand it, the Justice Department would be required  to inform each and every one of those States tha t they might possibly have a cause of action, I think  tha t is quite a burden upon him, but anyway, I am curious as to how you would presume th at the State of Michigan, for instance, acting in its sovereign capacity as parens patriae, would feel that  its case should be adjudicated out in New York Sta te.
Mr. K auper. Well, I think what you will find is the probable handling  of this through the multidis trict  litiga tion panel's procedures. Obviously a State might prefe r to have its case tried in its own distr ict. On the other hand, through the consolidation with the prospect of a joint, presentation  and presumably a shar ing of the load, you also are going  to take something of the load off each of the State  officers, which I am sure they will tend to view as desirable. This is what has happened in attem pts so far  to use rule 23 and 1 suspect the same thing would happen here.
Mr. H utchinson. I believe you made the observation in your s tate ment tha t it is qu ite possible tha t States would figure all they need to do is to wait a short period of time and then you do it for them. Isn 't that rig ht?
Air. Kauper. The bill seems to contemplate that . We do not support th at provision in the bill, Mr. Hutchinson.
Mr. H utchison. As you read the bill, is it your opinion tha t notice to those citizens which would be championed by a State in its suit does not require, the bill does not require any notice to the individual  citizens who assume the damage?
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Mr. Kauper. That is the way I would read the bill, there is no 
notice required.

Mr. H utchinson. Don’t you think it should requi re notice? Do you 
see any due process problem here?

Mr. Kauper. I do not—not in the maintenance of this action. I 
think tha t there may be a due-process-type of problem, although in 
my testimony I indicated I didn ’t think it was insuperable, to the 
extent tha t you are binding tha t citizen and preclud ing him from 
some other  action. I think that is where you are more likely to en
counter a due-process objection.

Mr. H utchinson. Do you contemplate that this bill would preclude 
him from some other action ?

Mr. Kauper. Well, I think  the bill essentially does not address the 
issue. T hat is the issue I raised in connection with double recovery.

Mr. Hutchinson. Yes.
Mr. K auper. The bill, as T indicated in my answer to the chairman, 

seems to leave that  to existing legal rules as to what kind of b inding 7
effect there would be. I think it is quite clearly the purpose of the 
bill, th at the Sta te is not required to give notice to each individual con
sumer. This, of course, has been a major problem in rule 23 actions.

Mr. H utchinson. You are suggesting perhaps th at the bill could be 
improved if it clarified that  question of the statute.

Mr. Kauper. T think  it would be useful if the bill addressed the 
question in  relationship to  other actions on behalf of consumers. Tt is 
admit tedly a difficult thing to do.

Mr. H utchinson. W hat kind of cases do you think will be brought 
under  this bill other than, well one that is obvious to  me, I suppose, 
is some manufacturer who is selling what he determines would be a 
price in violation of the anti trus t laws, monopolistic price, and every
body in a part icular State  who bought goods for 35 cents which was 
only worth 30 cents could get a nickel back. But aside from that specific 
situa tion what other kind of cases can vou envision?

Mr. K auper. Well, T would suspect. Mr. Hutchinson, that  the most 
likely kind of case is the price-fixing situation, where the violation is 
reasonably clear, tha t is, the legal rules are quite c lear although there 
obviously remains the question of proof. But T think what we are 
talk ing about here are actions involving consumers and consumer-tvpe 
goods; furthermore, T would suspect that history, i f it was anv teacher, 
would indicate that  cases would be brought concerning nrice fixing 
of milk, price fixing of bread, tha t kind of commodity. That  is what 
one is likely to see. and keep in mind the bill refers to a measurement 
of damages in a wav which, it seems to me. is it self most applicable 
to cases like price-fixing cases, and would facili tate primarily that  
kind of suit. -

Mr. Hutchinson. H ow does the Bobinson-Patman kind of case 
enter into this?

Mr. Kauper. Well, we raised that  issue and we have tried to th ink 
of the sort of situation  in which a Bobinson-Patman violation might 
become the basis for this sort of action. Presumably it would be 
through the allegation that  one part icular retai ler from whom some 
customers are buying is  paying a h igher price than another retaile r, 
to the detriment of the consumers who purchase from the former.
Tha t, it seems to me, is at least the most obvious kind of situation
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in which th is might be raised in this se tting. We have some difficulties, as 1 th ink we indicated in the test imony, with the  coverage of the bill extending to things like Robinson-Patman violations, which 1 don’t think tend to be viewed as the same kind of relatively hard-core violation tha t we have when we are talk ing about price fixing.
Mr. Hutchinson. Mr. Kauper, do you envision this hill as. prim arily  as, a consumer complaint- type of suit, and I believe the bill refers to, uses the word ‘‘citizen” and so on. Does the word “citizen.” as you understand it, is that  broad enough in the law to include bills necessary entities like partnerships and corporations? I was. back when I was studying law with your fathe r, 1 got the impression that  a citizen had to be an individual person while a person in the law had to be a corporate entity  and partnership and other kinds of entities.
Mr. K auper. Well, I think, Mr. Hutchinson, in different bills these words tend to be interpreted in somewhat different ways. 1 suspect here that the language of the bill is probably intended to include business entities. I don't  know that for certain but I imagine tha t is the case, and I think it cer tainly can be read tha t way. 1 think  that Ibis is something. depending on how the Congress wants to resolve that issue, th at should be clarified.
Chairm an Rodino. I  might say to the gentleman there is cer tainly no inten t on the par t of this person or of tin* legislation to exclude those entities, and “citizen” is used in tha t broad sense.
Mr. Hutchinson. Well, this is not a mat ter of argument  but by way of amendment. As I say. perhaps the law probably. 1 would confess that  no doubt the law. which has got ten away from me. but back in those days I thought there was a difference between a citizen and a person. I won’t pursue any further , Mr. Chairman. I don’t want to take too much of the time.
Chairm an Rodino. Mr. Seiberling.
Mr. Seiberling. Thank you. Mr. Chairman. T am sorry I wasn't able to be here while you were making your principal statement. Mr. Kauper. It is always a pleasure to hear you and I will read it with great care. I  have been over it , and 1 have a couple of questions tha t I would like to ask about it.
r am intrigued with your suggestion on page 11 that perhaps the class of customers which the State would be authorized to sue in behalf of should be limited to “citizen consumers” because of the thought tha t businesses and corporations are in a position to protec t themselves. And T just wondered to what extent there is a rationa l basis in our experience for supporting that  conclusion?
Mr. K auper. Well, Mr. Seiberling. T think  th at obviously one could suggest that there may also be some categories of business enterprises, par ticu larly  very small business enterprises, local retaile rs for example. who may also have some difficulty maintaining an action. I don’t think one can be categorical about th at. Tt seems to me. however, that  the rationale under which one authorizes a S tate to proceed may extend somewhat more to its own individua l citizens than to its business enterprises. T realize that  there is a very shadow line between an individual consumer and one who is. for example, buying  to resell as a retailer . But. in terms of the kind of damages which are contemplated here, and the interes t in keeping a fair ly uniform type  of action so that you don’t get into questions of levels of damages and
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relations  in one action, for example, of retailers and consumers, there 
is a logic, it  seems to me, for saying let’s confine this at least in its 
first attem pt to the consumer.

In addition to that , I think it is probably true  tha t it would be 
somewhat easier for even small businesses, as opposed to individual 
consumers, to maintain class actions; that is, the  class action require
ments in such matters  as notice, manageability , identi ty of interests, 
and so on, may be more easily met if you are dealing with  small busi
ness concerns than if you are dealing with a g roup of consumers.

Mr. Seiberling. I think tha t is a logical approach to it. I must say 
tha t although I cosponsored this bill I have some unresolved misgiv
ings about any type of action where you are representing a rather 
amorphous class. Havin g sat in on the defense side of many class 
actions against ti re companies, I  am not wholly enthusiastic about the 
class action approach. Really what we are saying is we are going to 
authorize the State to bring  actions on behalf  of the people of the 
State, and I guess it  is certainly true tha t consumers as a class are 7̂
the most likely ones not  to be well represented. I think  that you do 
make a very good point in this sense. I  would like to pass on and let 
someone else take over at this time, Mr. Chairman.

Chairman Rodino. Mr. Dennis.
Mr. Dennis. Thank you, Mr. Chairman.
Mr. Chairman, at tlie outset T would like to welcome Mr. Kauper, 

if th at is the ri gh t word. I  don’t happen to be a friend of Mr. Kauper , 
but bis father is a very distinguished professor at the Universi ty of 
Michigan, comes from my home city and is a personal friend of mine 
and I am happ y to get acquainted with his distinguished son also.

I am completely uninformed and, therefore , completely openminded 
on the subject t ha t is before us th is morning. T might  say in a gen
eral way I share my colleague from Michigan's  point of view tha t 
this is not a matte r of par ticu lar urgency but tha t does not mean th at 
it may not have some merit.

Air. Hutchinson raised an interes ting question about a sui t in State 
courts. As a somewhat related matte r that  occurred to me and the 
counsel while he was ta lkin g here, why would it not be possible for 
the State  legislature to confer on their attorney general the righ t to 
sue in the Federa l court, rath er than  our doing it?

Air. Kauper. Well, I thin k tha t probably most State legislatures 
have authorized their attorneys general to a ppea r in Federal court but  
I do not believe that a S tate is going to be able to change the require- •
ments which its attorney general has to satisfy  under the Federal  
rules as a litigant in the Federa l court by virtue  of any amendment 
of a S tate law tha t was essentially autho rizing  legislation.

Air. D ennis. Why couldn't the State give him a right  to bring  the  *
parens patriae type of suit in the Federa l court?

Air. Kauper. Well, I thin k that  the answer to that has to be tha t 
the Federa l courts have, at least so far,  held, as a matter of Federal 
law. that the S tates may not so proceed.

Now, obviously, a State could say tha t the atto rney general is au thor
ized to maintain such an action. Fi rst  of all. insofa r as th is bill ad
dresses an action alleging in jury  to the general economy of the State, 
it seems to me that such a State  law would be total ly ineffective be
cause the bar  to a Federal anti trust suit alleging th at kind of damage
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which tlie Supreme Court found in the Hawaii case was the specific language as to recoverable damages in the Clayton Act, which is the substantive Federa l statu te creating the cause of action.Inso far as his ability  to mainta in a class action, I don't  think tha t the Federal courts would permit  the S tate attorney general, by virtue of State  legislation, to use such State law in satisfac tion of the requirements of Federal rule 23.
Mr. Dennis. Row about damages personally to a State which is, as I understand it the Department is in favor of.
Mr. Kauper. Th at is why I would th ink you would have problems with rule 23. The only way it seems to me th at his action would be recognized in terms both of the Federa l statute and the Clayton Act itself, which talks about “damages sustained by him'’ would be to bring  it in the form of a class action.
The Federal courts have not been willing to recognize the parens patr iae role as such. Thus, the problem we are discussing boils down to this—I don't  think  the State,  by a statu te it enacts, is going to be able to change those rule 23 requirements.
Mr. Dennis. All righ t. Thank you very much.
T notice on page 9 and 10 where you are talk ing about the division of damages suffered bv the citizen consumer, you point out there is a decision pending which will provide a strong  case as to the future viability of rule 23. I was wondering if, in view of  that, whether it might not be sensible to wait, on legislation of this kind, to see what the court does.
Mr. Kauper. Well, I think it is entirely possible, as my statement indicates, tha t there will be additional indications out of the Eigen case. As a practica l matte r, I  don't think  you are talk ing about a very substantial delay. Presumably tha t case will be decided by the Supreme Court before the end of the curernt term, which is not all tha t far  away. But I think one also has to recognize that the Court’s decision could turn on other issues and thus not provide that  sort of indication. There is an issue in the  Eigen case as to the appea labili ty of the part icular orders which are before the Court. Obviously, should the Court rest its decision on the  fact tha t the orders are not appealable, that  is going to be the end of the mat ter and such a decision isn’t, going to be any help to  anybody in terms of interpretation  of rule 23.Yes; it certainly is true ,‘Air. Dennis, the re is a possibility tha t there will be some further indication in the  Eigen case as to how the rule 23 requirements are going to be interpreted. The case could result in a ruling which says we are going to inte rpre t those requirements very stringently , with the result that  this type of action is going to be very difficult to maintain  indeed.

Mr. Dennis. I  was s truck by what you said about section (a )(2) , damages to the general economy of a State. It  strikes me that is not only an exceedingly vague standard of damages which are provided, which I  think are very difficult to show or establish but if you do do it with any success, drive some of these companies out of business, as you have suggested the possibility of, it seems to me you may wind up doing more damage to the general economy of the State than the case that  you s tarted to cure would have come to  begin with.
Mr. K auper. I think  tha t is a possibility. That  item of damages, it seems to me, is unre lated to the possible gain which the company may
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have itself obtained. I am not terr ibly  concerned about the viability, 
if I may use that  word, impact where you are t alking about a measure 
of damages which is to some degree tied to what the company has 
gained from its wrong. I t seems to me that  if they go out of business 
as a result, tha t is the consequence of having pocketed some gain at 
an earlie r time and of now having to pay it back.

I think, however, th at the general economy provision could present 
that possibility. I think  it is a concern that  we have from time to time 
when very large damages are being assessed, particular ly if it is an 
industrywide type violation and there are firms with differing abilities 
to meet judgments, and T think that the smaller firms can sometimes 
be disproportionately  hurt.

Mr. Dennis. That section, of course, is a separate section of the bill 
which could be omitted here and still get at the main thrust of this 
measure, would it not. which it seems to me is the indiv idual consumer 
rath er than  this sort of thing.

Mr. K at ter. Yes. Obviously, it could be deleted. Whether it gets to 
the main thrust of the  bill T suppose depends on what the draftsmen 
of the bill thought the main thrust was.

Mr. Dennis. T suppose that is right.
Mr. Kauper. It does remove a provision in that sense.
Mr. Dennis. At least the two provisions are certainly different, and 

could be separated:  you are right it may be th at is one of the main 
points of the bill. T don't know about that.

Well. T think I have no fur ther questions except that T would like 
personally to subscribe to your adverse reflections, if that  is a fai r 
statement, about the price controls in passing that.  Tt is time we got 
around to realizing that  they are not very sound. Thank you very 
much.

Chairman Rodino. T would like fo s tate at this time, Mr. Kauper , 
that while T don't know whether or not you read the statements tha t 
T feel are also pertinent to your dialog, T would like to join with vou 
in, and agree with your statement, tha t T think they possibly reflect 
on some of the questions that have been asked. On page 7 ,1 agree when 
you refer  to rule 23, “such an action bv the s tate would not be a class 
action as such, and would not be subject to rule 23 requirements.” And 
then on page G, your statement tha t “We support the basic concept 
embodving this provision of TT.R. 1252S. The alternatives are either 
no action on behalf of individual consumers, or action brought as 
class actions under rule 23” which T agree with you heartily there.

Mr. Mezvinskv.
Mr. Mf.zvtnsky. Thank you, Mr Chairman.
Mr. Kauper, T apprecia te your testimony. T was interested in your 

comment regarding the new section 4D and you pointed out you are 
alreadv undermanned and th at it would be an in tolerable burden upon 
you. What percent of the budget of Justice is a llocated for anti trus t 
enforcement ?

Mr. K \uper. The total budget—T hate to admit, Mr. Chairman, I 
do not have a figure on the total department budget.

Mr. Mezvinskt. ’What about an titrust ?
Air. K auper. Well, the total anti trus t budget at the moment, I  think 

is about $13 million. We have, as you may know, asked for a fairly
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substantial increase in the next fiscal year's appropriation , I think  it 
is an additional 83 positions, which is now before the Appropriations 
Committee, and that , plus uncontrollable items, brings the figure 
somewhere in the neighborhood of $16 million.

Mr. Mezvinsky. Now, you pointed out in your statement on pages 
32 and 33, concerning the formation of a new energy unit in the Anti
trus t Division and it  is charged with the investigation of possible vio
lations on the energy industry.  Are you going to go into the causes, 
investigate the causes of the shortage and the pricing thereof?

Mr. Kauper. We will be examining that  along with a number of 
other things , Mr. Mezvinsky. Obviously when we talk  about a new 
unit, I should stress tha t in the past we have had a number of people 
within the Division who have been worrying about problems in the 
energy business for some time. However, I think trad itionally  these 
have been viewed as somewhat discrete, separate problems investigated 
throu gh two or three different sections of the Antitru st Division, and 
what we are now trying to do is recognize, as I th ink we must, that they 
are no longer discrete and separable problems. They should all be 
brough t into one unit with one common set of intelligence. That  is our 
organizat ional purpose, and the goal is effectively to carry on the kind 
of inquiry you suggest as well as a number of others.

Mr. M ezvinsky. Then I gath er you will look in to the problem of 
the elimination of potent ial competition among the energy conglom
erates tha t have large  oil companies as their  key or nucleus member?

Mr. Kauper. Yes.
Mr. Mezvinsky. Will you also look at the interlocking directorates?
Mr. Kauper. We are looking at interlocks righ t now, Mr. Mezvinsky.
Mr. Mezvinsky. Now, on page 27 you indicate that  the majori ty of 

your cases are civil.
Mr. Kauper. Yes.
Mr. Mezvinsky'. You have been criticized in the past, I think, for 

bring ing civil, not criminal actions where price fixing may be alleged. 
"What are you doing in the area of criminal actions at this point.

Mr. Kauper. I did not b ring  with me the statist ics for the current 
year. W e seem to, and I don’t know whether i t represents my character 
or something else, but the propor tion of criminal cases is going up. I 
am not quite sure why. I thin k so far  as price fixing is concerned, I 
have frequently stated my attitude , and I  think it has been the atti tude 
of others, that  price fixing is a crime and it should be treated  criminally.

People engaging  in that sort o f activity, it seems to me, are criminals. 
It is not inappropriate  th at they be considered as possible jail candi
dates.

When one talks about price fixing I  would put only one caveat on 
that. We, for example, will occasionally challenge price fixing in a 
regulated industry.  Where there is some doubt, some very real doubt, 
as to what the legal rules are, the practices have been open, and they 
have been more or less sanctioned for some time, I have some real 
questions as to whether  criminal sanctions are appropriate in tha t 
setting. But other than  tha t I  think price fixing is a crime and I believe 
we treat i t as such.

Mr. Mezvinsky’. Fo r the record, will you submit the kind of cases, 
you said you brough t more cases under criminal-----
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Mr. Kauper. I  would be happy  to  submit for you, Mr. Mezvinsky, 
the cases we have filed in the past year or thereabouts, both civil and 
criminal, to give you some notion of what the relative proport ions are. 

[The info rmation  referred to follows:]
U nit ed  S ta te s D epa rtm en t of  J u stic e ,

Washington, D.C., April 23, 797 .} .
Hon . P eter W. Rodino, Jr .,
Chairman, House Judiciary Committee, nouse of Representatives, Washing

ton, D.C.
D ea r Mr. Ch air ma n : Du rin g my tes tim ony on II.R.  12528 on March 18, 1974. 

I wa s asked to subm it a bre akdown  of A nt itr us t Div ision lit igat ion with in  the 
rece nt  pa st , with  an  ind ica tio n of  th e pro portion  of cr im inal  cases as  opposed 
to  civ il act ions. I hav e a tta ch ed  an  a na lysi s of cas es filed, by fisca l years .

As I indic ate d to you du rin g my tes tim ony, I view  price- fixing as a crime, an d 
gene ral ly feel  th a t wh ere  such  ac tiv ity  is uncovered,  th e Div isio n should  take  
cr im inal  act ion . Th ere are,  how eve r, two gen era l kin ds  of sit ua tio ns  wh ere  th is  
ap proa ch  may  not  a lw ay s be a pp ropr ia te . The fir st ar e tho se si tuat ions  involving  
re gu la ted ind us tries , wh ere  the ac tiv iti es  have been  open and pub lic fo r a per iod  
of  tim e, argu ab ly with  e ith er  th e know ledge or approval of th e regu lat ory au th or i
ties, an d wh ere  these cir cu ms tan ces ra ise real  quest ion s as  to  th e wi llfuln ess of 
a pa rt ic ula r vio lat ion . The second is tho se si tu at io ns  where  th e Con gres s has 
gr an te d a l im ite d exe mption  fr om  th e an ti tr ust  la ws  and  th er e is  som e rea son abl e 
quest ion  as to whe ther  the  ch alle nge d ac tiv iti es  f al l with in  th a t exemption , again  
ra is in g a real quest ion  as to the wi llfuln ess of a vio lat ion . In  suc h cir cums tan ces , 
th e dec isio n to br ing  c rim ina l charges mus t ta ke  in to co ns ide ra tio n tho se factors 
and eac h deci sion  mus t be ma de on th e ind iv idua l mer its  of each par ticu la r 
fa ct ua l sit ua tio n.  W ith  tho se two pos sible except ions, my poli cy has been and 
wil l conti nue to be to seek  ind ict me nts  fo r price- fixing ac tiv ity  wh ere ver th e 
evidence w as suffi cient  to w ar ra nt such actio n.

I hope th is is respon sive to yo ur  inq uir y. I would  be gla d to pro vide any 
ad di tio na l in form ati on  you fee l u seful.

Sin cerely  yours,
T h om a s E. K a upe r .

Assistant At torney General.
Antitru st Division.

COMPARATIVE ANALYSIS OF ANTITRUST CASES FILED BY FISCAL YEARS

Fiscal year

July 1, 1973 
to Dec. 31,

1966 1967 1968 1969 1970 1971 1972 1973 1973

Cases f ile d :
Civ il............................................ 32 36 40 39 54 5’  72 42 16
Cr im inal.......................... .........  12 17 10 14 5 12 15 20 15

To ta l......................................  44 53 50 53 59 64 87 62 31

Cases filed involv ing price fix ing :
Civ il............................................ 14 26 9 10 15 14 31 19 5
C rim in al. ..................................  12 16 10 13 4 9 14 19 8

To ta l....................................... 26 42 19 23 19 23 45 38 13

Merger cases fil ed............... ............ 14 7 20 26 15 24 19 16 7
Of which there were bank

merger cases nu m be rin g. ..  4 1 7  12 5 8 9 3  4

MonoDolization cases f iled:
Civ il............................................ 5 6 3 3 11 15 13 5 4
Cr im inal....................................  0 0 1 2 0 2 1 1 3

To ta l......................................  5 6 4 5 11 17 14 6 7

Ind ividuals in d ic te d .. ....................  43 70 48 28 14 34 24 42 47
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Mr. Mezvinskt. I  will certainly  review your testimony again with 
great interes t and 1 would urge you to beef up th at Antitrust  Division, 
and I certainly  urge you to vigorously go forward with the energy unit 
you have proposed.

Mr. Kauper. Thank you.
Mr. Seiberling. Mr. Chairman, could I  use up  a few more minutes 

of the time ?
Chairman Rodino. Mr. Seiberling.
Mr. Seiberling. Going back to the question we discussed earlier, Mr. 

Kauper, you also recommended bringing the State actions only when a 
substantia l portion of the citizen consumers are affected. I  jus t wonder 
if tha t wouldn’t make for endless wrangling  as to when a substantial 
portion  was affected. Wouldn’t it be better to use the traditio nal  concept 
of a substan tial amount of commerce being involved or is th at really 
what you had in mind anyway ?

Mr. Kauper. Well, 1 suppose one could put it that way. I think  what 
my concern is tha t we have some kind of substantia lity requirements, 
simply because it seems to me that  it does provide, among o ther things, 
some d irection to the States as to the kind of actions they should be 
focusing on ; and it seems to me that may be a wise thing  to do.

Mr. Seiberling. Do you feel that  putting it in terms of a substantial 
amount of commerce involved would be possibly the way to solve that 
problem ?

Mr. K auper. T th ink that might be one way to do it. I thin k one of 
the concerns I would have would be that,  if I may go back to an earlier 
question, there may be some kind of wrongs done within a Sta te affect
ing, let us suppose, consumers only in a part icular area of the State 
where there may really be no need to go to Federal court where perhaps 
a Sta te court action would be sufficient. I thin k one of the concerns we 
have here is th at it be the kind of action which really is of substantia l 
enough size and  dimension tha t it really ought to be in the Federa l 
courts and which can’t really be handled as effectively in a State  action.

If  you are talking about an action within  a State which affects a small 
number of consumers it may not be the widespread kind of violation 
where you have wrongs or damage flowing from the same thin g in other 
States, where you really have a need to proceed in Federal court.

Now whether the States want to permit smaller kinds of actions 
seems to me to be the ir problem.

Air. Seiberling. Wh at you are saying is i f it is too substantial the 
State shouldn’t get into it but  the Federal  court-----

Mr. Kauper. No, I do not mean to suggest tha t. I  was suggesting the 
States, through thei r own legislation in Sta te court, might find in cases 
of smal ler wrongs or smaller numbers of consumers affected th at  th at  
could be effectively handled  in the State court  system.

Mr. Seiberling. Yes, under State law.
Mr. Kauper. The more substantial  cases have to be in Federal court.
Mr. Seiberling. Of course, what is substantia l under ou r trad itional 

concepts of anti trust enforcement is in  terms of a “line of commerce in 
any section of the country” with substan tial portions of commerce in 
volved. We might  have to redefine that for  purposes of this type of  liti 
gation because if you had a small Sta te like Rhode Island and you have
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what migh t be a substantial amount of commerce in a particular line 
of commerce in that State but yet you wouldn’t come under trad itional 
Clayton Act concepts of being substantial in terms of the section of the 
country, might have to-----

Mr. Kauper. Well, you clearly wouldn't want a standard  which ul ti
mately turned  out to be dependent on the size of the State.

Mr. Setberling. Do we have a problem redefining substantiali ty if 
we went that  route ?

Mr. Kauper. T would not think it would be all that difficult.
Mr. Seiberling. Thank you very much.
Mr. Dennis. Mr. Chairman, may I ask a question ?
Chairman Koptno. Mr. Dennis.
Mi’. Dennis. Mr. K auper,  on page 2 of the bill here in section (a) 

(1) , i t seems to talk  about two types  of actions in a way: “as parens 
patr iae of the citizens of that State, with respect to damages personally 
sustained bv such citizens, or, alternatively, i f the court finds in its dis 
cretion tha t the interests of  justice so require, as a representative mem
ber of the class consisting of the citizens of tha t State,” do you regard 
the first one there as a class action or not ? I  wasn't sure.

Mr. Kauper. No, T do not.
Mr. Dennis. Tha t is what T gathered from what you said here on 

page fi of vour statement. Thev are both actions parens patriae  as I 
understand it;  whv do you say that is not a class actions?

Mr.  K W ell le t's  t ak e th e tw o pa rt s.  The  s°c on d p ert  clpp rl”
refers to a class action as such, and T "ssume what it is savin" is that  
the State  mav proceed in accord with the nrovisions of nd° 23. Tt 
seems to me that  basically is the wav one would interpet that . The first, 
however, simply says as parens patriae  of citizens of that  Staf e. That  
to me means the  wav in which parens patriae has been pleaded in a 
number of cases in situat ions in which simply individuals States are 
suing. They are not there technically within the concept of rule 23 
^s lit igan ts with an interest which is similar to tlm interest of others 
in the same circumstances: that is, as simply one of the parties  wronged 
,-epveceuting the others. Tt seems to me what the first port ion is doing 
is giv ing the States  an independent standing, and T think it is quite 
cle ar  it is not intended to be in connection with rule 23.

Mr. D kxnts. T?ule 23 would not anplv  in that  instance.
Mr. K auper. T think that is right. T think  it would not.
Mr. Dennts. Now. when T was talk ing to vou about +he possibility 

of  the  Stetp  lnrrlslntppp au thor iz in g the  action in the Federal court, 
T mav have misunderstood you, but T "ot the idea that one of the 
reasons vou thought tha t was not feasible was because the Federal 
rule might apply, and tha t seemed to me to be a little  inconsistent 
mavbe with the position tha t it  didn’t apply, and tha t is why I am 
try ing  to get that  cleared up.

Mr. K auper. No. Let me go back through this. T think  what T was 
suggesting was tha t stand ing in Federal court to maintain a Federa l 
ant itrust action, is still going to be governed by Federal law. Under 
existing  Federal standards, since there has been a rejection in large 
par t of the parens patriae concept, the normal way to handle such 
claims on behalf of consumers would probably be to t rea t it as though 
it were a class action, and to  try to apply  the c riter ia of rule  23.

Mr. Dennis. No, but  you said it  isn’t a class action and shouldn't 
be so treated.
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Mr. Kaufer. I  agree, but I don' t th ink by amendment o f State law 
you are going to confer a parens patr iae status  which the Federal 
courts are going to recognize. I f they are confronted with this  sor t o f 
a sui t, since there is no Federal provision recognizing this as a basis 
of stand ing for proceeding, the odds are that Federal courts would 
require that, it be pleaded as a class action. At that point you would be 
into the rule 23 problem.

Mr. D ennis. But you are saying the courts would say they would 
trea t it as something that  you say it is not, in fact.

Mr. Kauper. No. 1 mean without this legislation. Let's suppose 
tha t, without this legislation, today a State  passes a statu te which 
authorized its attorney general to represent its citizens as parens  
patriae, and that  suit is tiled by the State in Federa l court. Now, T 
think in essence the courts have assumed, in deciding both the Hawaii 
case and the Fri to-Lay  case, that the State a ttorney general was acting 
within State  law in representing those consumers. Yet they said. “As 
a matter of Federal law, you do not have the requisite standing under 
section 4 of the Clayton Act"—tha t is, Federal law cannot be viewed 
as authorizing  such a suit. T don't think you are going to change 
that  without some change in the Federa l standard. Tha t is all T have 
tried  to say.

Mi-. 1 )ennis. Thank you.
( ’hairman Rodino. As a matter  of fact, if  I might inter ject, I think it 

is pertinen t to point out in the State of Cal ifornia , in the  California v. 
Frito-Lay case, that  is the very problem tha t was addressed. The State  
pointed out it was unable to sue as protector of it s citizens for alleged 
widespread price fixing in certain  food products, and the Federal 
appellate court observed :

k,It would indeed appear tha t the state is on the track  of a suitable 
answer (perhaps the most suitable yet proposed) to problems bear
ing on antitrust  deterrence and the class action as a means of con
sumer protection. We disclaim any intent to discourage the State in 
its search for a solution." And tha t is what that  provision in section 1 
addresses itself to.

M ell. I want to thank you very much, Mr. Kauper. fo r you certa inly 
indeed have been most helpful and, as T stated in my opening remarks, 
this certain ly is not end-all legislation, but it is an effort to try  to 
pinpoint the problem tha t T think many States  have been confronted 
with. We seek solutions to it, and this is why we feel that your ex
pertise in this area is helpful to us, and we appreciate  your coming 
here and helping us develop this kind of thinking .

1 do want to say that I have received statements  in answer to 
invitations to appear here from the Attorney General of the State  
of New Jersey , the Honorable William F. Hyland, who addresses 
himself to the legislation under consideration, and suppor ts the legis
lation while he himself states tha t there  are areas tha t need to be looked 
at closely and some areas where he felt we ought to be more precise. 
He has offered some suggestions and amendments. And without ob
jection. T am going to include his statement  in the record at this  point.

And the statement of the Attorney General of the State  of Maine 
who also addresses himself to this legislation.

[The statements referred to follow:]



State of New J ersey,
Department of Law and P ublic  Safety ,

D ivision  of Crim ina l J ustice , Antitrust Section,
March 6, 197}.

J ames F alco,
Su bc om mitt ee  Counse l, Hou se Su bc om mitt ee  on Monopol ies and  Commercial Laic, 

Ho use  Ju diciar y Comm itte e, Ra yb ur n Ho use  Office Bu ild ing,  Wa shington,  
D.C.

Dear Mr. Falco : Th e Fe br ua ry  5, 1974 edi tion of A nti tr ust  and Tra de
Re gu latio n Reports , No. 649, a t A - l l  an d D -l , rep or ted  th a t Re presen tat ive 
Rodino, Ch air man  of th e House  Ju di ci ar y Com mitt ee, lias  int rodu ced a hill  to 
am end  th e Cla yton Act in or de r to pe rm it parens  pa triae  su its , enab le recovery  
for an ti tr u st  in ju ries  to th e “ge ne ra l economy,” and inc rea se th e an ti tr ust  re 
spo nsibi lit ies  of the At tor ney Ge neral  of the Un ited State s. I no te the sim ila rit y 
between Rep. Rod ino’s bil l and a d ra ft  o f a prop osed  st a tu te  by Se na to r Ph ilip A. 
H ar t, Ch air ma n, Senat e A nt it ru st  and Monopoly  Sub com mit tee.  Sen. ll a r t re 
qu es ted  com mm ents on the  dra ft  pro posal  from th e At tor ney General of New 
Je rse y.  In  resinmse to th at req uest,  I fo rw arde d a le tter  to Sen. Har t, Sep tem 
ber 13, 1973, rep resenti ng  the col lective  observa tions  and rec ommenda tions of the 
A nt it ru st  Section.

Ou r com men ts con cer nin g Sen. H art ’s bill  ar e enclosed because , in gen era l, 
they ar e equ ally app licable to Rep.  Rodin o’s proposal. Al tho ugh Rep. Rodino’s 
an d Sen. H ar t' s bill s ap pe ar  ide nti ca l, there ar e sli gh t modif ica tions in Rep. 
Rodino’s h ill which requ ire  some cla rif ica tion.

Re ga rding  proposed Sec tion  4D (a ),  Rep.  Rodin o’s bil l would  inc lude the language , “an d wou ld pro bab ly lead  to a su bs ta nt ia l recovery  of dam ages. . . .” 
Sen. H art ’s lang uage  is pr ef er ab le  bec aus e th e quo ted  prov ision  would  be in 
clud ed in Section  41) (b ),  which is th e pro vis ion  de ta ili ng  th e ass um ption  of a 
su it by th e At tor ney General of th e Un ited State s. Sec tion  4D (a ) should  be 
st rict ly  a not ice  pr ovisio n with  s imp le sta nd ards , as  Sen. H art ’s propo sal pro vides 
in his  version of Sec tion  4D (a ).  I f  an ti tr ust  enfor cem ent  is to be enh anc ed by 
st at ut or ily  man da ted  coo peratio n betwee n the  At tor ney Ge neral  of the United  State s, and the At tor neys  General  of th e several  States , then  an  uncomplic ated 
not ice provisio n is req uir ed , with ou t the need  fo r the Atto rney  General of the  
United  St ates  to de ter mine  wh eth er , in the fir st ins tan ce,  an  ac tio n “would pro b
ably  lea d to a su bs tant ia l recove ry of dam age s. . . .” Thu s, th e lan guage should 
be del eted from Sect ion 4D (a ) an d included,  if  oth erwi se  des irable , in Sec tion  
4D (b ).  Th e ter m “su bs tant ia l recove ry of dama ges” pr esen ts def ini tional  pro b
lems, as  well.  Se e L et te r to Se na to r Ph ili p A. H ar t,  p. 5, enclosed.

Section  4D (c) of Rep. Rod ino’s bill  is also an  un de sir ab le  rev isio n of the  
lan gu age in Sect ion 4D (c ) of Sen. H art ’s propos al, which pro vided for the  recovery of dam age s pu rs ua nt  to Sec tion  4C (b) (11 and “on a na tio nw ide  basi s, 
or on th e basis  of  any sec tion of th e coun try . . . .” If  the At tor ney Gen eral of the 
Un ited St ates  does br ing  an  ac tio n as  par ens  pa triae  fo r th e cit ize ns of more 
th an  one  sta te , which real ist ical ly  could be the case,  then  proof of dam ages, al 
rea dy  d ifficu lt in an ti tr ust  cases,  becomes a dd ition all y at tenu ated . I t mus t be cle ar 
to al l pa rt ie s and the  c ou rts  th at , if  nece ssa ry,  recove ry may  b e bas ed upon me th
ods pur su an t to Sect ion 4 0 (b )( 1 ) and th a t pro vis ion  of Sen. H art ’s bill which  
pro vid es fo r recovery , “on a na tio nw ide  basis, or on the basis  of  any  sectio n of the  coun try . . . .”

It  was unnecessa ry to pro vide fo r “ac tu al  at to rn ey 's fee s” in Sect ion 4D(1>) 
of Rep. Rodin o's hill. As long  as  “li tig at io n exp ens es” an d “ad m in ist ra tiv e cos ts” 
ar e pe rm itt ed , ther e is no need to pro vid e for fees  which  red uce to ta l recovered 
fund s and se ttl em en t funds, an d pro vid e unnecessa ry enric hm ent. Ad mit ted ly, 
mon ies ar e needed to finance  the inc rea sed res ponsibi lity of  th e At torney  Gen
eral.  see  L et te r to Se na to r Ph ilip A. H ar t, pp. 5 and 7, a tta ch ed , bu t such monies 
should  not  he ded ucted from the rec overies of tho se the st a tu te  seeks to pro tec t, j'.c.. the citi zen s o f th e several  State s.

One poi nt,  discussed  in the le tt er  t o Sen. H ar t, a t pag e 5, b ut wo rth y of re it er a
tion. is the fact  th at  th e bill s prov ide  fo r not ific ation to th e st at e at to rn ey s gen 
er al  only “ (w )h en ev er  the Atto rney  Gen era l of the Un ited St ates  ha s bro ught an 
ac tio n un de r Section 4A” of the  Clayt on Act. Since  so few  Un ited St ates  ac tio ns  
ar e fo r dam age s, not ific atio n sho uld  he man da tor y not only  in ac tio ns  by the  
Un ited St ates  fo r dam age s un de r Sec tion 4A, bu t also fo r ac tio ns  in which the  United  St ates  is suing fo r e qu ita ble relief.



49

The  bill  by Rep. Rod ino an d th e  p ro po se d am en dm en t by S en.  H a rt  a re  d es ir ab le  
a tt em p ts  to  in cr ea se  a n ti tr u s t en fo rc em en t. B ut,  un le ss  th e la ng uag e of  th e  bi lls  
a re  cl ar if ie d an d re vi se d be fo re  p as sa ge , def endants  wi ll ch al le ng e th e s ta tu te  a nd 
en co ur ag e ev en  mor e p ro tr ac te d  a n ti tr u s t ca se s,  if  th a t is  co nc eiva ble.  T he 
la ng ua ge  of  th e  bi ll sh ou ld  be as  pr ec ise an d co mpr eh en sibl e as  d ra ft sm en  ca n 
ac hie ve , an d th e bi ll sh ou ld  in su re  th e addit io nal leg al  an d in vest ig ati onal re 
so ur ce s de m an de d by  th e  in cr ea se d s ta tu to ry  re sp on sibi li ty  of  th e At tor ne .v 
G en er al  o f th e  U ni te d Sta te s.

Ve ry tr u ly  y ou rs ,
W il li am  F. H yland , 

A tt o rn ey  G en eral  o f Neic  Jer se y.  
By  E lia s Abel son ,

D ep uty  A tt orn ey  G eneral.

En clos ur e.
State of New J ersey ,

•  D epar tm ent of Law and  P ublic Saf et y,
D ivision of C ri m in al  J us tice , A nt itr us t Sect ion ,

Tre nt on , X .J ., Mar ch  13, 197 ).
I Ion. P eter W . R odino,
Cha irman , Hou se  C om m it te e on the Ju dic ia ry .

•  House of Representative s,
W as hi ng to n,  D.C.

Dear R epr esen ta tiv e Rod in o: I ha ve  rece ived  a copy of  II .R . 12528 which  
seek s to  am en d th e C la yt on  A n ti tr u st  Ac t in  o rd er  to  per m it pa re ns  pa tr ia e  su it s,  
en ab le  reco ve ry  fo r a n ti tr u s t in ju ri es to  th e  “g en er al  econom y,” and in cr ea se  th e 
a n ti tr u s t re sp onsi b il it es  of  th e  A tto rn ey  Gen er al  of th e  U ni ted S ta te s.  I ha ve  
ca re fu ll y  revi ew ed  th e  Amen dm en ts  w ith  mem be rs  of  my staf f, an d it  is our 
co nc lusion  th a t th e  b ill  is  a  hi gh ly  de si ra ble  a tt em p t to acco mplish  it s s ta te d  aim s. 
How ev er , th e  la ng uag e of  th e  bi ll sh ou ld  be as  itreci.se an d co m pr eh en sibl e as  
dra ft sm en ca n ac hi ev e in  o rd er  to av oid th e  tw in  p it fa ll s of  mor e pro tr ac te d  a n ti 
tr u s t ca se s,  and co nf lic tin g ju d ic ia l in te rp re ta ti on  ca us ed  by s ta tu to ry  im pre 
cis ion  an d va gu en es s.  W e wou ld su pport  th e  bi ll if  th e  fo llo wing su gg es tio ns  a re  
in co rp ora te d  in to  th e p ro po se d ac t.

A part  fr om  an y specific co mmen ts or re co m m en da tion s of fe red her ei n,  any 
s ta tu te  p e rm it ti ng  dam ag e ac tion s fo r al le ge d a n ti tr u s t vi ol at io ns  co nfr onts  th e  
m ur ky  a re a  of  t he  “ pa ss -o n” qu es tio n.  The  c ri ti ca l is su e of  “pas si ng o n” in  a ct io ns 
under  Se ct ion 4 of  the  C la yt on  Ac t invo lves- t he  ri gh t to  s ue  of  so -call ed  “in d ir ec t” 
purc has er s,  “e nd -u se rs ,” or  pe rs on s mor e th an  one st ep  remov ed  from  th e  m anu
fa c tu re r of  a pr od uc t. Gen eral ly , def en dan ts  in  th es e ty pe  of  ca se s a sse rt  th a t 
th e ho ld in g of  t he  Su pr em e Cou rt  in  H ano ve r Sh oe , In c.  v.  Uni ted S ta te s M ac hi n
er y Corp., 392 U.S . 481 (196 8) , pre ve nts  al l “ind ir ect"  purc hase rs  fr om  su in g 
ei th er,  (a ) be ca us e th ey  lack  “s ta ndin g” as a m a tt e r of  la w  du e to  th e ir  po si tion  
in th e d is tr ib u ti on  c ha in , or  (b ) be ca us e in su rm ounta ble  a nd  i nsu pe ra bl e pr ob le m s 
of  pr oo f pr ec lu de  reco ve ry  on “r em ot e” cl aims.  Se e e.y. , B ri ef fo r D ef endants  in  
Sup por t of  Mot ion fo r Sum m ar y Ju dgm en t.  M as te r Key  A n ti tr u s t L it ig a ti on  
M.D .L.  Doc ke t No. 45 (A ll Cas es ) (D .Conn. 1973 ). In  po in t of  fa ct , th e ho ld in g 
in H an ov er  Sh oe  simpl y co nc erne d th e pr oper  scope of  th e “p as sing -o n de fe ns e, ” 
no t th e qu es tion  w heth er in dir ec t purc ha se rs , su ch  as st a te s an d m un ic ip al it ie s.  

» may  br in g su it  to  p ro ve  th a t they  su ffer ed  in ju ry  by  hav in g to  pa y in fl at ed  pr ices .
The  ab il it y  of  go ve rn m en ta l en ti ti es , co ns um ers, an d o th er  purc hase rs  to  se cu re  
co m pe ns at io n fo r da m ag es  ca us ed  by a n ti tr u s t vi ol at io ns , as  well  as th e  av ow ed  
d e te rr en t ef fect of  a n ti tr u s t ac tion s,  will  be  d ra st ic a ll y  redu ce d an d re st ri c te d  if  
th e court s co nc lude  th a t th e pl ai n wor ds  of  Se cti on  4 ou gh t to  be lim ited  to  on ly

•  fi rs t purc hase rs  in  th e  d is tr ib u ti on  ch ain.  In  a co ge nt  and per su as iv e arg um en t 
th e D epart m ent of  Ju s ti ce  conc lude d th a t Se cti on  4 an d th e H an ov er  Sh oe  de 
cision  sh ou ld  no t be  re ad  to  lim it  purc hase rs  in th e d is tr ib u ti on  ch ai n  fr om  
pr ov in g da mag es . B ri e f fo r U ni te d S ta te s as  Ami cus Cur iae,  M as te r K ey  A n ti 
tr ust  L it ig a ti on  M.D.L . Doc ke t No. 45 (A ll Cas es ) (D . Conn.  1973). Se e Bos he s 
v.  Ge neral Motor s Corp.,  68 C. 1454 (N .D . Il l. May  3, 1973) ; Sou th er n Gen eral  
Bui ld er s, In c.  v.  M al l In dust ri es,  In c.  67 -486 -C iv . (S .D . Fla . 1972) : “Man ga no  
an d U lt im ate  Con su m er  S ta ndin g: The  M isus e o f th e H an ov er  D oc tr in e, ” 72 
Colum . L. Re v. 394 (197 2) .

Rec en tly . Ju dge B lu m en fe ld  in  th e U ni te d S ta te s D is tr ic t C ou rt  fo r th e D is tr ic t 
of  Con ne ct ic ut  de ni ed  a mot ion fo r su m m ar y ju dg m en t by def endant m anufa c
tu re rs  o f m ast er key sy stem s.  Hop eful ly , lii s c le ar an d th oughtf u l op in ion wi ll be
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fo llo wed  in  o th er d is tr ic ts . B ut  we sh ou ld  no t leav e ope n im port an t qu es tion s of  
a n ti tr u s t po lic y whe n Con gres s has  an  op po rt un ity  to  de cide  th e iss ue .

Th e pr op os ed  am en dm en ts  w ill  not  af fo rd  a pr ac ti ca ble  remed y fo r in ju re d  
co ns um er s un le ss  th ere  is  ex pr es s la ng ua ge  in th e s ta tu te  re so lv in g th e pass- on  
iss ue . S ta te s,  m un ic ip al it ie s,  an d co ns um er s pur ch as e th e g re a t m ajo ri ty  of 
pr odu ct s in dir ec tly . Co nc eiv ab ly , Con gr es s co uld g ra n t th e  st a te s th e po wer  to 
re pre se nt an yo ne  a t an y tim e in  a n ti tr u s t ac tion s,  but  ev en  und er  su ch  a prop os al  
a n ti tr u s t v io la to rs  wo uld no t be ef fecti ve ly  det er re d  un less  th e  pa ss -on issu e is 
el im in at ed . The  rem ed y th is  am en dm en t prop os es  is  re nd er ed  “a  sn ar e an d a 
m er e del us io n” un le ss  t he  am en dm en t cl ea rly per m it s st a te s an d m un ic ip al it ie s to 
su e w ithou t th e  sp ec te r of  su cc es sful  su m m ar y ju dgm en t mot ions  by de fe nd an ts  
lu rk in g  in  th e ba ck gr ou nd . 51 Cong. l iv e.  3150 (1S9O) (S en at e D eb at es  on Sh er m an  A ct ).

Sp ec ifi ca lly , th e pr ea m bl e or  in tr oduct io n  to  th e ac t shou ld  fol low  th e la ng ua ge  
of  Se ct io n 4 o f  th e  Clayt on  Act, so a s  to  pre ve nt  th e need  fo r ju d ic ia l in te rp re 
ta ti on  of  ne w la ng ua ge  an d to  re ly  on  a deve lop ed  body of  law. U nd er  th e same 
re as onin g it  is qu es tion ab le  w het her  th e te rm s ••c itiz ens” or “p ol it ic al  su bd i
vis io ns” sh ou ld  be ut ili ze d.  R ath er th e te rm  “p er so ns ” is ad vi se d,  th us in co rp ora t
in g th e  C la yt on  Ac t in te rp re ta ti on  of  th e  te rm . The  in tr oduct io n  m ig ht re ad  as  
fo ll ow s:

“An Ac t to  per m it  th e  A ttor ney s Gen eral  of  th e se ve ra l st a te s to  sue fo r 
da m ag es  to  se cu re  re dre ss  to  an y pe rson  w ithin  th e ir  re sp ec tive  st a te s wh o 
sh al l be in ju re d  by re as on  of an y th in g  fo rb id de n in th e a n ti tr u s t la w s. ”

A de fini tio ns  sect ion sh ou ld  be in cl ud ed  to  av oid m is in te rp re ta ti on . F or ex am ple :

D E FIN IT IO N S

(a ) The  te rm  “a ny  pe rs on " . . . .  (inco rp ora tion  of  Clayt on  Ac t def in it io n:)  
lb ) The  te rm  “i n ju re d” sh al l be co ns true d to  mea n th a t an yo ne  in  th e d is tr i

but io n ch ai n  o f a pr od uc t or se rv ice sh al l be  a ffor de d th e opport unity  to prov e hi s 
in ju ry  and da m ag es  in an y co urt  of  co m pe te nt  ju ri sd ic ti on . T his  Act sh al l no t be 
in te rp re te d  to  lim it  re co ve ries  to  an y one lev el,  purc hase r or  gr ou p of  purc has er s 
in th e d is tr ib u ti on  c ha in .
The  cle ar- cu t de fin ition  of  “i n ju re d” en ha nc es  th e pote ntial  ef fect iven es s of  th e  
a n ti tr u s t la w s sin ce  it  per m it s an yo ne  wh o ca n pr ov e an  in ju ry  an d da mag es  to  
re co ve r re gar dle ss  of  th e ir  po si tion  in  th e sy stem  of  d is tr ib u ti on  an d re ga rd le ss  
of  o th er re co ve ries  flo wing  from  th e sa m e viol at io n.  T his  pr ov is io n el im in at es  
th e pa ss -o n is su e as  a m aj or h in dra nce to  s ta te  a nd  fe der al  a n ti tr u s t en fo rcem en t. 
N atu ra ll y , th e  te rm  “c it iz en s” m us t be  co ns is te nt ly  repl ac ed  th ro ughout al l pr o
vi sion s of  t he  am en dm en ts  to  co m po rt  w ith  th e  re co m m en da tio ns , supr a.

The  la nguag e of  Se cti on  4 C (a ) (2 ) m ust  be  rewor de d.  The  te rm  “d am ag es ” is 
a wor d of  a r t an d sh ou ld  n ot  b e co nf us ed  w ith an  “in ju ry '’ to  th e  gen er al  eco nomy  
fo r w hi ch  da m ag es  or  o th er appro pri a te  re li ef  may  th en  be aw ar ded , or decre ed . 
Thu s, th e prov is ion shou ld  re ad  as  f ol lows :

See . 4 C (a ) “ (2 ) R es pe ct in g in ju ry  to  th e ge ne ra l econom y of  th e ir  resp ec 
ti ve st a te s .”

The re  is no  need  fo r th e  te rm  pa re ns  pa tr ia e in  Se cti on  4C (a ) (2 ) be ca use 
Se cti on  4 C (a ) g ra n ts  to  th e  A tto rn ey s Gen eral  th e  ri gh t to  sue. Unles s th e la n 
gu ag e is a lt e re d  y ou r p ro po sa l wo uld  re ad  :

Sec . 4 C (a ) “. .  . e n ti tl ed  to reco ve r da mag es  . . . p ro vi de d in  su ch  sect ions — 
(2 ) As pa re ns  pa tr iae,  re sp ec tin g da mag es  to  th e ge ner al  econom y . . . .” 

(e m phas is  a dded ).
Su ch  la nguag e wo uld be  re dundan t an d in accura te  as  to  bo th  th e na tu re  of 
“pa rens  pa tr ia e"  an d “d am ag es ”. The  m ajo r qu es tio ns  in g ra n ti ng  a pr oc ed ur al  
ri gh t to  s ue  f o r an  i n ju ry  to  t he  g en er al  eco nomy  are  how  to  det er m in e th e  i n ju ry , 
as  we ll as  bo w to  m ea su re  da mag es . The  m ea su re  of da m ag es  fo r Se cti on  4G (a ) 
11) is  pr ov id ed  in Se cti on  4C fb ) (1 ) an d (2 ) but un fo rt unate ly  no st andard s 
a re  pr ov id ed  to  m ea su re  da m ag es  fo r an  in ju ry  to  th e ge ne ra l eco nomy . I f  
“g en er al  econ om y” is be in g us ed  to  re flec t an  in ju ry  to  in div id ual s in  toto.  th en  
an v reco ve ry  under  Se cti on  4G la ) 11) as prov id ed  in 4C lb ) (1 ).  wo uld he an  
eou iv ai en t co mpe ns at ion.  I f  i n ju ry  to  th e “ge ne ra l econom y” is  i nte nd ed  to  reco m
pe ns e th e  st a te  fo r an  in ju ry  to th e re le vant m ar ket  qua m ar ket , th en  a tt en ti on  
m us t b e giv en to  the m a tt e r of  p ro of  of  suc h an  in iu rv .

P ro of of  i n ju ry  under  t he l a tt e r  de fin iti on  of  t he te rm  could  en ta il  an  eco nomic 
st ru c tu ra l anal ysi s of  th e  re le van t ge og ra ph ic  an d pro du ct  m ar ket s,  as  wel l as  
ex te ns iv e econom ic pr oo fs . Su ch  pr oo fs  of te n re ly  on econom ic th eo re m s ca pa ble



of  bein g ch al le ng ed  by def en dan ts  w ith  c ou nt er ve il in g th eo re m s eq ua lly as  im pre s
sive  a s th os e ass ert ed  by pl ai nt if fs . On e m ea ns  of  av oi di ng  a n  econom ic quag m ir e 
is  m er ely to  de cl ar e th a t pr oo f of an  a n ti tr u s t vi ol at io n und er  Se ct io n 4 C (a ) (1 ) 
is  co nc lu sive  p ro of  o f an  in ju ry  to  th e  g en er al  eco nomy . N atu ra ll y , th e  d ef in it io ns  
se ct ion of  th e  ac t sh ou ld  in clud e a sw ee ping  de fin ition  of  “r e le van t m a rk e t” 
ob ta in ed  from  Su pr em e C our t op in io ns , if  th e pr ov is io n fo r in ju ry  to  th e ge ne ra l 
eco nom y is ex pa nd ed  to re fle ct  a se para te  in ju ry  to  th e m ark et,  a s con tr ast ed  
wih a n  in ju ry  t o in div id ual  purc has er s.  U nd er  t h is  t he or y,  a n  in ju ry  to  t he ge ner al  
eco nom y wou ld  t he n be in  a ddit io n  to  r ec ov er ie s by th e S ta te  o r in div id uals  under S ec ti on4C (a ) (1 ).

Once th e  na tu re  of  th e in ju ry  is  defin ed, re m ed ie s fo r th e in ju ry  m us t be  le gis 
la tive ly  cr ea te d.  O bt ai ni ng  da m ag es  p u rs uan t to  th e  " ge ne ra l ec on om y” pr ov is io n 
wi ll be ex trem el y dif fic ul t sin ce  th ere  is no st andard  fo r m ea su ring da mag es . The  
pr ov is io n m ust  in cl ud e la ng ua ge  m ea su ring m on et ar y da m ag es , ie .g . dam ag es  
co uld be co mpu ted up on  a se t pe rc en ta ge of  t he to ta l Fed er al , S ta te , or in div id ual  re co ve ries ) or  g ra n ti ng  to  th e court s th e  po wer  to fa sh io n an y re li ef app ro p ri a te  
to  remed y th e an ti co m pet it iv e ef fect s of  th e vi ol at io ns . P erh aps th is  le ad s to  an  
eco nomic s tr u c tu ra l an al ysi s,  bu t it  is  mor e eff icient as  we ll as  ef fect ive to  le av e 
to  th e court s an d part ie s inv olve d th e in ci den ta ls  o f  s tr u c tu ri n g  app ro p ri a te  re li ef  th an  to  w as te  them , mo ney and ef fo rt  in  a tt em pti ng  to in it ia ll y  prov e,  by 
econom ic an al ys is , th ere  w as  an  in ju ry  in fa ct . Of  co urse , an y se tt le m ents  am on g 
th e pa rt ie s co uld re su lt  in  bo th  m onet ar y da m ag es  as  we ll as  o th er re li ef fo r th e in ju ry  to  th e ge ne ra l econo my . The  c ourt s wou ld  th en  be ve st ed  w ith  th e  p ow er  to 
revi ew  re li ef  a t th e  re ques t of  a ny of  th e  p art ie s,  w het her  it  be under fin al de cree  or  set tlem en t.

Und ou bted ly , qu es tion s w ill  a ri se  re gar din g th e  pro  ra ta  d is tr ib u ti on  to  in d ivid ual s pr ov in g an  in ju ry  an d da mag es . F or ex am pl e,  if  a re si den t of  th e  S ta te  X 
is  in ju re d  by A & B  Cor po ra tion s,  and th en  th e re si den t mo ves to  S ta te  V, which  
s ta te  do es  th e  re si den t look to  fo r reco ve ry ? Tin* la ng ua ge  of  th e  pr op os ed  act  
could  re quir e th e court s to  de al  w ith spe cif ic que st io ns  as  th ey  ari se , co nsi st en t w ith  th e po lic ies ex pr es se d in th e ac t. B ut how fa r  does th e in d iv id ual' s ri gh t to  
su e ex te nd?  Do es an  ac tion  by th e A ttor ney  G en er al  of  th e U ni ted S ta te s,  a f te r  
appro pri a te  no tic e to  th e S ta te , cu t off th e in div id ual 's  ri gh t to  bri ng an  in de
pe nd en t ac tion? Is  no tic e re quir ed  fo r all  in div id ual s so as  to  b a r al l in div id ual  
su it s upon  th e co mmen ce men t of  th e fe dera l ac tion? W ha t ab out th e  ef fects  of  
co ll at er al  es topp el  or re s ju d ic a ta ?  The  mos t eq uitab le  re so lu tion  to th es e is su es  
wou ld be to  perm it  al l in div id ual s to  su e nt  an y tim e,  su bje ct  of  co ur se  to  th e 
lim it a ti ons pe riod , and  th en  co ns ol id at e th e ac tion s w ith th e fe der al  an d s ta te  
ac tion s p u rs uan t to  th e  Bui es  fo r M ult id is tr ic t L it ig at io n  or  th e  Fed er al  B ui es  of  Civi l Pr oc ed ur e.  T hi s wou ld per m it  th e  co urt  to  ad ju d ic a te  in div id ual  cl ai m s 
an d pr ov id e fo r an y pro  ra ta  sh are s by  w ay  of  se t-o ff as  to  th e in div id ual  cl ai m s.

B ea li st ic al ly , th e pr ov is io ns  re la ti ng  to  th e duti es  of  th e  A tto rn ey  G en eral  of  
th e  U ni ted S ta te s w ill  ca us e st ro ng op po si tio n to  th e am en dm en ts  fr om  th e  De- 
pa ri nen t of  J u s ti ce  b ec au se  of  t he  in cr ea se d re sp on sibi li ty . The  pro po sa l do es  no t 
ap pear to  f u rn is h  adm in is tr a ti ve  ex pe ns es  to  pr ov id e fo r th e in it ia l co st s of  m an po we r. no ti fica tion s,  addit io nal  su it s,  re port s,  an d m isce lla ne ou s ex pe ns es . Some  
op po si tio n co uld be remov ed  by a deq uat el y  pr ov id in g fo r th es e m ai de n ou tlay s.

Th e pr ov is io ns  re la ti ng  to  th e A ttor ney  G en er al  of  th e  U nited  S ta te s p re se n t 
trou bles om e,  b u t no t unm an ag ea bl e prob lems. W hy  i s no ti fi ca tion  m andato ry  onl y  
in ac tion s in  which  th e  U ni te d S ta te s is  su in g fo r da m ag es ? Sinc e so fe w  U nited  S ta te s ac tions a re  fo r da m ag es , no ti fi ca tion  sh ou ld  be m an dat ory  fo r ac tions in  
wh ich  th e U ni te d S ta te s is  su in g fo r eq ui ta bl e re lief , as  we ll.

B eg ar di ng  prop os ed  Se cti on  4 D (a ).  th e la ng ua ge , “a nd  wou ld  pro ba bl y le ad  
to a su bst an ti a l reco ve ry  o f d am ag es .” sh ou ld  be de le te d an d includ ed , if  o th er w is e 
de si ra bl e,  in  Se ct ion 4 D (b ),  which  is th e  pr ov is io n det ail in g  th e  as su m ption of  a 
su it  by th e  A tto rn ey  Gen er al  of  th e  U nite d Sta te s.  Se ct ion 4 D fa ) sh ou ld  be 
st ri c tl y  a no tic e pr ov is io n w ith simpl e st andard s.  I f  a n ti tr u s t en fo rc em en t is to  
be en ha nc ed  by  st a tu to ri ly  m an dat ed  co op er at io n be tw ee n th e A ttorn ey  G en er al  
of  th e  U ni te d S ta te s,  an d th e  A ttorn ey s G en er al  of  th e  se ve ra l S ta te s,  th en  an  
un co m pl ic at ed  no tice  pr ov is io n is  re quir ed , w it hou t th e  ne ed  fo r th e  A ttorn ey  
G en er al  o f t he  U ni te d S ta te s to  det er m in e w het her , in  t he  fi rs t in st an ce , an  ac tion  
“w ou ld pr ob ab ly  le ad  to  a su bsta n ti a l reco ve ry  of  da m ag es  . . . .” The  te rm  
“s usta n ti a l reco ve ry  of  d am ag es ” will  pre se n t def in it io na l an d p ra c ti ca l pr ob le m s 
als o. Do es th is  t erm  r e fe r to  t he po te n ti a l ag gre gat e da mag es , o r dam ag es re sp ec t
in g in div id ual  st a te s.  Co nc eiv ab ly , if  corp ora te  consp ir at ors  w er e oper at in g  in , 
e.g.  ei ght st a te s,  th e  a ggre gate  am oun t of  da m ag es  co uld be  su bsta n ti a l,  bu t in di -
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vid ual  s ta te s  m ig ht  no t re ac h th e re quis it e lev el of  su bst an ti a li ty . Thu s, th e la n gu ag e of  S ec tio n 4U (b ) m us t be fu r th e r re fin ed  to  re fle ct ag gr eg ate d am ag es .I nfo rt unate ly , th e  am en dm en ts  do  no t ac co rd  to  th e S ta te s an y di sc re tion  to br in g a S ta te  ac tion  beyo nd  th e  ni ne ty -d ay  pe riod  w ithout th e  A ttorn ey  Gen er al  of  th e  U ni te d S ta te s fi rs t co mmen cin g an  ac tion  a t th e  en d of  th is  pe rio d.  Th e S ta te  may  ha ve  on-go ing  in ves tigat io ns , or des ir e a br oa de r,  or mor e co mpr ehe ns iv e ac tion  th an  th e U ni te d S ta te s su it  and wo uld pre fe r to  su e a t a di ffer en t an d perh aps more ad va nta geo us  tim e.  In  ba la nci ng th e unde rl y in g th eo ry  of th is  pr ov is io n (i.e ., to  pro te ct  co ns um er s by mea ns  of  a  fe der al  ac tion in th e fa ce  of  s ta te  in ac ti on) again st  th e  d is cr et io nar y  po wer s of th e S ta te , it  wo uld  be ad vi sa bl e to  i nc lu de  a pr ov is io n perm it ti ng  t he S ta te  no t to  s ue  w ithin  an d bey ond th e ni net y  d ays on ly  i f th e  S ta te  f u rn is hes no tic e of  i ts  in te n ti ons to  th e A tto rn ey  G en er al  w ith in  ni ne ty  da ys . The  S ta te  sh ou ld  th en  he al lo tt ed  a re as ona ble  tim e in which  to  su e bey ond th e  ni ne ty  day s be fo re  th e A tto rn ey  G en er al  as su m es  th e re sp on si bil ity  of  su it . Ther e sh ou ld  be  la ng ua ge  perm it ti ng  th e S ta te  to  as su me th e bu rd en s of  th e  li ti gati on  fro m th e  A ttor ne y G en er al  a t an y po in t in  th e li ti gati on . Sinc e th e  S ta te  bea rs  th e m os t d ir ec t re sp on sibi liy fo r is  ci tiz en s,  a t th e S ta te ’s di sc re tion , th e  S ta te  sh ou ld  be  gra nte d  th e ri gh t to  as su m e th e su it.  N atu ra ll y , al l a n ti tr u s t su it s again st  th e  sa m e def en dan ts  wou ld be co ns ol idated  fo r p ur po se s of eff iciency in ad ju dic at io n .
A no th er  im port an t fa il in g  of th e pr ov is ion re gard in g  no tic e to  th e S ta te s an d th e  as su m pt io n of  th e  su it  by th e  A tto rn ey  G en er al  of  th e  U ni te d S ta te s is th e  co mplete la ck  of  s ta tu to ry  la ngu ag e whi ch  wou ld re qu ir e  th e  A ttorn ey  Gener al to  divu lge sufficie nt in ves tigat io nal  an d lega l in fo rm at io n co nc er ni ng  p a rti cu la r ca ses. Unless S ta te s ob ta in  su ch  in fo rm at io n an y S ta te  ac tion  wi ll he su bj ec t to  d is m is sa l fo r fa il u re  to  s ta te  or  prov e a cla im . Ther e m ust  be co or di na tio n of  i n fo rm at io n if  a n ti tr u s t en fo rc em en t is  to be  im prov ed .
A dm in is tr at iv e prob lems ari se  as  a re su lt  of  re co ve ries  by  w ay  of  se tt le m en t or tr ia l ve rd ic t. I f  th e A ttor ne y of  th e  U ni te d S ta te s su es  w ithout th e S ta te  in te rv en in g o r as su m in g th e su it , is  th e  A tto rn ey  G en er al  re sp on sibl e fo r th e d is tr ib u ti on  of  th e mon ies  to  th e  S ta te  an d co ns um er s?  W hich  fe der al  ag en cy  or  bod y wo uld  be  re sp on sibl e fo r no tic e to  co ns um ers, th e  det er m in ati on  of  va lid claims and th e  d is tr ib u ti on  of  mon ies?  A dd iti on al  qu es tion s ari se  if  th e  la s t se ntenc e in  Se ct ion 4D (c ) is  in te rp re te d  to  m ea n th a t th e S ta te s re ce iv e th e mo nies  reco ve red by  th e  A tto rn ey  Gen er al  an d th e  S ta te s d is tr ib u te  th e  mon ies pu rs uan t to  Se cti on  4C (b ) (2 ).  I f  t he  S ta te  is to  rece ive th e mon ies reco ve re d by th e A ttorney G en er al , th en  th e la ngu ag e of  Se ct io n 4 D (b ) m us t he a lt e re d  to  refle ct an  ac tion  by  t he  A ttor ne y G en er al  n ot  as “pa re ns  p at ri ae  o f th e ci ti ze ns of  such  S ta te ’’ but ra th e r as  pa re ns  pat ri ae  of  th e  st a te , w ith  Se cti on  4C (b ) (2 ) a m an da te  to th e S ta te  fo r th e  m etho d of  d is tr ib u ti on . I f  t he  S ta te  is re sp on sibl e fo r th e  no tic e, det erm in ati on  of  cl aim s an d d is tr ib u ti on  of  mo nies , th e  S ta te  will  be  face d w ith  en or m ou s adm in is tr a ti ve  prob lems. The  prob lem is  no t mo ney bu t tim e,  m an po we r. ap pe al s,  etc . One po ss ib le  so lu tion  is th e  ap poin tm en t of  a sp ec ia l m as te r to  adm in is te r th e  reco ve rie s, w ith  th e  m aste r’s fee lim ited  to  a pe rc en ta ge  of th e reco ve ry . T his  w ou ld f re e th e l im ited  re so ur ce s of mos t st a te  a n ti tr u s t se ct ions  f or s ta te  a n ti tr u s t m att ers  w ithout bea ri ng  th e  bur de n of  nu m er ou s reco ve ry  comp la in ts  a nd  c la im s di re ct ed  a t th e se ct ions .
Se ct ion 4 R (c ) is al so  unde si ra bl e be ca us e it  does no t pro vi de  fo r a re as on ab ly  eff icient co m pu ta tion  of  da m ag es  whe n th e A tto rn ey  G en er al  of  th e  U ni ted S ta te s bri ng s as  ac tion  as  pa re ns  pat ri ae  f o r th e  ci tize ns  of  m or e th an  one  Sta te , or  on beh al f of  mor e th an  one S ta te . P ro of of  da mag es , al re ad y dif ficult  in a n ti tr u s t ca ses, become s ad dit io nal ly  a tt en u a te d  un less , th e bil l pr ov id es  fo r reco ve ry  of  da mag es  purs uan t to  Se cti on  4C (b ) (1 ) an d als o, e.g.,  “o n a nat io nw id e ba sis , 

o f an y se ct ion of  t h e  c ountr y .” I t m ust  be cl ea r to al l part ie s an d th e co urt s th a t,  if  ne ce ss ar y,  re co ve ry  m ay  be ba se d up on  metho ds  de sig ne d to  al le v ia te  tech ni ca l an d adm in is tr a ti ve  pr ob lems.
Th e la ng ua ge in  th e Se ct io n 4 D (b ) as  to  “c on so lida tion ” wo uld be clar ifi ed  to  re fle ct  th e pr oc ed ur es  pr ev io us ly  es ta bl is he d under  th e  Rules  fo r M ult id is tr ic t L it ig at io n . 28 U.S.C. § 1407. I f  th e A ttor ney  Gen eral  of  th e U nited  S ta te s sues  pu rs uan t to  th e  prop os ed  st a tu te , in te ri m  re port s to  th e  st a te s sh ou ld  be  issu ed  on th e pr og re ss  of  th e li tiga tion.
I t w as  un ne ce ss ar y to  pr ov id e fo r “a ctu al a tt o rn ey 's  fees " in  Se cti on  4 R fd ) of  th e  bi ll.  As  lo ng  as  “l it ig ati on  ex pe ns es ” an d “a dm in is tr a ti ve  co st s” are  perm it te d.  th ere  is no  need  to  pr ov id e fo r fees  which  re du ce  to ta l reco ve re d fu nd s an d se tt le m ent fu nd s,  an d pr ov id e un ne ce ss ar y en rich m en t. Adm itt ed ly , mon ies  ar e  ne ed ed  to  fin ance  th e  in cr ea se d re sp ons ib il ity  of  th e A ttor ne y G en eral , but
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su ch  mon ies sh ou ld  no t he de du ct ed  from  th e  re co ve ries  of  th os e th e s ta tu te  
seek s to  p ro te ct , i.e.,  th e  c it iz en s o f th e se ve ra l Sta te s.

Sinc e m an y se tt le m en ts  an d ver di ct s may  in cl ud e fu tu re  re vi ew  of  th e def en d
an ts  pr ac ti ce s,  th e que st io n of  fu nds fo r co mpl ianc e pro gra m s may  ar is e . I f  th e 
D epar tm en t of  Ju s ti ce  co mpl ianc e pro gr am  al lo ca tion s a re  in su ffi cien t to  m ee t 
th e  inc re as ed  adm in is tr a ti ve  f un ct io ns , add it io nal fu nds be pr ov id ed . On e po ss ib le  
way  to  av oid st au nch  op po si tio n to  th e pr ov is io ns  re la ti ng  to  th e  A tto rn ey  Gen 
era l of  th e U ni ted S ta te s is  to  remov e a ll  th e  af fi rm at iv e duti es  of  th e A ttorn ey  
Gen er al  ex ce pt  th e  no tice  prov is ions . A lth ou gh  a pa re ns  pa tr ia e  en ab ling  s ta tu te  
wo uld  su rv iv e,  an  un de rlyin g po lic y of  th e  ac t wou ld  be rem ov ed , i.e. , fe der al  
vi nd ic at io n of  in di vi dua l losses  from  a n ti tr u s t vi ol at io ns . The  Con gres s m ust  
ba lanc e th is  los s again st  th e  co nc ep ts of  fe der al is m  an d th e po te n ti a l dilu tion  of  
o th er D ep art m ent of  Ju s ti ce  en fo rc em en t ac ti v it ie s as  a re su lt  of  th e  ad de d re 
sp on si bi li ties  un de r th e  prop os ed  ac t.  We m us t em ph as ize th e cri ti cal im port an ce  
of  th e pa ss -on is su e to  ef fect iv e a n ti tr u s t en fo rc em en t. The se  am en dm en ts  wi ll 
re m ai n imj iotent . if  th e  pa ss io n is su e is decid ed  ad ve rs ely to  st a te s  an d go ve rn-

» m en t en ti ti es be ca us e of th e ir  po si tio n in  th e d is tr ib u ti on  ch ain.
We di re ct  your  a tt en ti on  t o th e N ew Je rs ey  A n ti tr u st  Ac t w he re in  th e  A ttor ne y 

Gen eral  is g ra n te d  th re e  op tio ns  to  st re ng th en  a n ti tr u s t en fo rc em en t. The  A tt o r
ney G en eral  m ay  (1 ) “s ue  on  b eh al f of  the  S ta te  o r an y of  i ts  p ol it ic al  s ub di vi sion s 
or  pu bl ic  ag en ci es .” (2 ) d ir ec t th e  po li ti ca l su bd iv is io ns  or  pu bl ic  agen cy  to

* br in g an  a n ti tr u s t ac tion , or (3 ) g ra n t pe rm ission  to  a po li ti ca l su bd iv is io n or
pu bl ic  ag en cy  to  bri ng an  a n ti tr u s t ac tion to  reco ve r da m ag es  under th e S ta te  
ac t or  co m pa ra bl e pr ov is io ns  of  F edera l law. N.J.S.A.  5 6 :9 -1 2 (b ).  Thu s,  no  
F ed er al  R ul e 23 cl as s ac tion  mot ion is  re qui re d in  an  ac tion by th e  S ta te  on 
be ha lf  of  it se lf  an d gov er nm en ta l en ti ti es fo r a n ti tr u s t vio la tion s be ca us e th e  
m un ic ip al it ie s a re  su bj ec t to  Leg is la tive  di re ct io n.  Since th e m unic ip al it ie s a re  
cre a tu re s of  t h e  S ta te , an d a re  m er ely co ns id er ed  ag en ci es  or depart m ents  o f  th e  
Sta te , th e  S ta te  may  choose  wh en , an d on wh ose  beh al f th e  S ta te  w ill  sue . Se e  
Rey nol ds r. Si m s,  377 U.S . 533, 575 (1964) ; Tr en to n r.  N ew  Je rs ey , 262 U.S . 
182 ,186-87 (19 23) : Je rs ey C ity v. M ar tin , 126 X.J.L.  353 (E  & A 1941).

No ne of  th e  co mm en ts  or  cr it ic is m s pre se nt ed  her ei n sh ou ld  be  co ns true d to  
sign ify  op po si tio n to  th e  prop os ed  ac t by th e  S ta te  of  New Je rs ey . R ath er,  th e 
un der ly in g pr em ise of  th e  ac t is  a pro vo ca tive  an d ne ce ss ar y st ep  to  in cr ea se  th e 
efficiency  of  a n ti tr u s t en fo rc em en t, but  th e  ac t m ust  be de vo id  of  an y fo re se ea bl e 
in te rp re t i ve d i fficul ties.

We h op e ou r co mmen ts  w ill  ai d you and th e Com m itt ee  on th e J ud ic ia ry  in  y our 
in qu iry re gard in g  II .R . 12528. I f  w e ca n be of  a ny  fu rt h e r as si st ance p leas e no ti fy  
us.

Ve ry tr u ly  you rs ,
W illiam  F.  H yland.

.4 tt orn ey  G eneral.
By E lias  Abelso n,

D ep uty  A tt o rn ey  G enera l.

State  of Main e,
D epar tm en t of th e  Attor ney  G enera l,

A ugust a , Maine , Ma rch 8.1911/.Ho n. P eter  W.  R odino , J r. .
k  Cha irman , Com mite c on  th e Ju dic ia ry , H ou se  o f R ep re se nta ti ve s,

W as hi ng to n,  D .C.
Dear Mr. R od in o: T hi s is  to  ad vi se  yo u of  my su ppor t fo r II .R . 12528, “A bil l 

to  per m it  th e  a tt o rn eys ge ne ra l of  th e  se ve ra l st a te s  to  se cu re  re dre ss  to  th e 
ci tize ns  and po li tica l su bd iv is io ns  of  th e ir  st a te s  fo r da m ag es  and in ju ri es su s-

•  ta in ed  by  re as on s of  un la w fu l re s tr a in ts  a nd m onopol ies .
Th e re ce nt  se tt le m en t of  th e  an ti b io ti c  a n ti tr u s t ca se s il lu s tr a te s th e  im po r

ta nce  of  c on fir ming th e A ttor ne y G en er al ’s tr ad it io n a l ro le  a s lega l re p re se n ta ti ve  
of  th e  pu bl ic  in te re st , fr ee  of  th e dou bt s ra is ed  by co nf lic tin g ju d ic ia l op inion.  
The  re dre ss  u lt im at el y  ob ta in ed  fo r th e co ns um in g pu bl ic  in  th a t ca se  wo uld no t, 
as  a p ra c ti ca l m at te r,  ha ve  been po ss ib le  'w ith ou t th e k in d of  re p re se n ta ti ve  
li ti gati on  th is  b il l wou ld  all ow . As a re su lt  of  t h a t se tt le m en t,  th e  S ta te  o f M aine  
will  be ab le  to  su pport  a dru g ed uca tion pro gra m  th a t o th er w is e wou ld  ha ve  
re qui re d th e u se  of t a x  r ev en ue s.

I t  is  hard  fo r me  to  im ag in e mo re  appro pri a te  re p re se n ta ti ves of th e  gen er al  
pu bl ic  th an  th e  a tt o rn eys ge ne ra l of th e  se ve ra l st a te s.  U nl ik e p ri v a te  co un se l,



they indi sputably  can have only one int ere st in the litigation , protect ing the 
public they serve. It  should  be remembered, moreover, th at  the litig ation con
temp lated  by II.R. 12528 would seek only to recover  moneys wrongfully  taken 
from the publ ic and  the  economy of the  sta te  through  unlawful tra de  practices.

I strongly urg e the  Committee to report  this bill favorably  and work for its 
early passage.

Yours very truly,
J on A. Lund, 
Attorn ey General.

Mr. Dennis. Mr. Chairman, can 1 ask the gentleman one more 
question ?

Chairm an R odino. I would merely like to announce that the subcom
mittee will meet aga in on Monday, next, the 25th, to hear several at
torneys genera l and we will meet at 10:30 in the morning.

Mr. Dennis.
Mr. Dennis. Thank you. Mr. Chairman.
Mr. Kauper, I wanted to come back to one point. Did T understand 

you correctly that  with respect to section 4D in the bill you fe lt th at it 
ought, to be changed to give the State  attorneys general some discretion 
as to whether or not he would bring an action which apparently  in th at 
part icularly limited class of case if the attorney general brought a 
suit under section 4A, the State attorney general is left no discretion at 
all really,, as I read it.

Mr. Kauper. Quite to the contrary, Mr. Dennis, our objection is 
quite different. It  is that the Attorney  General of the United States 
is not left with any discretion.

Mr. Dennis. Well, neither one of them are. it seems to me, and if the 
Attorney General of the United States  brings a suit and notifies the 
attorney general of the State, then the attorney general of the State 
has got. to sue whether he wants to or not or that, will be taken over by 
the Attorney General of the United States.

Mr. Kauper. T think  it is clearly the intention of  the statute  that  one 
or the othe r is going to bring  the suit, yes, that is true. I  think our objec
tion goes to  the provision tha t the Attorney  General of the United 
States  be required to br ing the action. I suppose tha t if you had a re
quirement tha t the  State attorneys general otherwise themselves must 
bring the action they probably would have the same problem.

Mr. Dennis . Well, 1 think your point is well taken, but I am not 
sure why the State attorney general should be forced to bring the ac
tion either if he doesn’t want to.

Mr. Kauper. Well, it seems to me that whoever is going to bring the 
action has to have the normal kind of discretion that  you would expect 
in a legal officer assessing a filing of a case.

Mr. Dennis. That  is my point. Thank you.
Mr. Kauper. OK.
Chairman Rodtno. I want to thank you very much, Mr. Kauper.
Mr. Kauper. Thank you very much, Mr. Chairman.
Chairman Rodino. The meeting stands adjourned.
[ Whereupon, at 12:15 p.m., the subcommittee was adjourned, to re

convene on Monday, March 25,1974, at 10:30 a.m.]



AN TIT RU ST PAR ENS  PATR IAE  AMENDMENTS
MONDAY, MARCH  25, 1974

H ouse of R epresentative^,
Subcommittee on Monopolies and Commercial Law

of th e Committee  on tiif. J udiciary,
W  asl iington, J).C.

The subcom mit tee met.  pu rsua nt  to cal l, at 10:35 a.m..  in room 2141, 
Ra yb urn House  Office Bu ild ing,  Hon. Jo hn  F.  Se iberl ing , pre sid ing .

Pr es en t: Re prese nta tiv es  Se ibe rlin g, Jo rd an , Mezvinsk y, H ut ch in 
son,  Me( 'lory, a nd  Sa ndma n.

Also  pr esen t: James  F . Fa lco , cou nse l; Fr an kl in  G. Po lk , asso
cia te counse l.

Mr. Seiberling . T he  Sub com mit tee  on Monopolies and Comm erc ial 
Law is now in sess ion.

We are  very g ra tif ied  th is m orn ing  to have  w ith  us as ou r fii*st w itness 
the  Hon orable  A ndrew  P. Mille r, at to rn ey  ge neral  of the St ate of  V ir 
ginia, and ch air man  of  the Ant itr us t Comm ittee of  the  Na tio na l As 
soc iation of  A tto rney s Gener al. Mr.  Mille r, welcome to  th is  session of 
th e subcom mit tee  on the  he ar ings  on H.R . 12528 and H.R.  12921, the 
pa ren s p at ria e an ti trus t bills .

Air. Hu tch ins on , do you have an yt hi ng  you would like  to add?
Mr. H utchins on . N o, Mr.  Ch air man . I have no th ing fu rther  ex 

cep t to join in your  welcome of  Mr.  Mille r, and I  am sure we will be 
int ere ste d in his  tes tim ony.

Air. S eiberling . Than k you.
Mr. Mille r, yo u m ay proceed.  W ou ld you  lik e to int rod uce the  people 

with you a t some poin t in you r testimo ny ?
Mr. Miller . Yes, s ir. I will.
[The  pr ep ared  sta tem ent of  Hon. An drew  P. Mille r fol low s:]

Sta teme nt  of Andrew I’. M ii .t.er. Attor ney  Genera l of Vir gi nia , Cha ir man  of
Ant itru st  Com mi tt ee  of t ii e  Nat iona l A sso cia tio n of Atto rneys  General

Mr. C ha irm an  an d Mem be rs of  th e  C om m it te e:  T am  pl ea se d to  appear to da y 
to  te st if y  on II .R . 12528, a lu ll  which  w ill  ac hi ev e (1 ) en ha nc ed  pr ot ec tion  fo r 
co ns um er s in  th is  co un tr y,  an d (2 ) a st ro ng  det er re nce  to  a n ti tr u s t vi ol at or s.

I appear no t on ly  as  A ttor ney  G en er al  of  th e  Com mon wea lth  of  V irgi ni a,  
bu t al so  as  C hai rm an  of  th e A n ti tr u st  Com m itt ee  of  th e N at io na l Assoc ia tio n 
of  A ttor ne ys  G en er al . II .R . 12528 will  ha ve  sign if ic an t effect on th e en fo rc e
m en t ro le  of  bo th  th e  S ta te s and th e  fe der al  go ve rn m en t. I t dr ew  th e im m ed ia te  
a tt en ti on  of  th e  Assoc ia tio n an d of th e  var io us A tto rn ey s Gen eral . Some  ha ve  
co rres po nd ed  d ir ec tly  w ith th is  Co mmitt ee  as  to  th e ir  view s an d o th er co mm en ts  
hav e be en  co or di na te d th ro ugh  my  Office. I pre se nt fo r th e Com m it tee' s co n
si dera ti on  st a te m en ts  on beh al f of  th e A ttorn ey s G en er al  of  Or egon , Colorad o,  
an d Alaba ma in d ic a ti ng  th e ir  in di vi dua l view s co nc erni ng  th e pr op os ed  legi s
la tion . O th er  st a te s,  su ch  as  New  Je rs ey . C al ifor ni a,  and  New Yo rk,  hav e su b
m it te d co mmen ts d ir ectl y  to  th e Co mmittee . S ti ll  o th er s a re  pre se nt to day  to
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ex pr es s to  th e  Co mmitt ee  th e ir  en do rs em en t of  th e Bill , as  we ll a s  to  an sw er  
an y qu es tion s Com mitt ee  mem be rs  may  di re ct . My co mmen ts co rr ela te  th e  
re sp ec tive  view s of  th e var io us S ta te s an d re fle ct th e po si tion  of  th e  N at io na l 
A ss oc ia tio n of  A tto rn ey s Gen eral .

U nfo rt unat el y , fo r th e g re at m aj ori ty  of  Sta te s,  re al iz ati on  of  th e  im pa ct  of  
a n ti tr u s t vi ol at io ns did no t come  to  ligh t un ti l re ce nt  ye ar s.  Sinc e th a t tim e,  ho w
ev er , th e re  lia s bee n a m ar ke d in cr ea se  show n in  th e S ta te s’ ca pab il ity  to  det er  
vi ol at io ns  of  th e  an ti tr u s t law s. A m ajo r ex am pl e is  In  re A n ti b io ti c  A n ti tr u s t 
Act io ns . N um er ou s Sta te s,  in cl ud in g th e  Com mon we al th  of V irgi ni a,  ha ve  
cr ea te d  pr og ra m s of  th e ir  own fo r ef fecti ve  a n ti tr u s t en fo rc em en t. The  S ta te s 
ha ve  al so  ta ken  th e in it ia ti ve  in seek ing, w ith  th e D ep ortm en t of  Ju st ic e,  A nt i
tr ust  D iv is ion,  th e  es ta bli sh m en t of  co op er at iv e metho ds  fo r th e  det er re nce  of  
a n ti tr u s t vi ol at io ns . In  som e i ns ta nc es , fo r e xa mple. Fle et  D isco un t an d Am pi ci ll in  
a n ti tr u s t li ti gat io n , ac tio n by th e S ta te s w as  th e im pe tu s fo r fe dera l ac tio n.  
Thr ou gh  in no va tion , th e S ta te s ha ve  had  a m aj or im pa ct  on th e su bj ec t m att e r 
as  w ell  a s th e  r em ed ia l scope of a n ti tr u s t en fo rcem en t.

H .R . 3252S pr ov ides  in ce nt iv e fo r g re a te r co op er at ion an d in no va tion  by th e 
S ta te s and  th e  D ep ar tm en t of  Ju st ic e.  The  bi ll al lo ws th e S ta te s,  th ro ug h th e ir  
re sp ec tive  A tto rn ey s Gen eral , to bri ng bo th  in ju nct iv e an d da m ag e ac tion s on 
beh al f of  (1 ) ci tiz en s of  th e var io us  S ta te s,  an d (2 ) on beh al f of  th e ge ne ra l 
econom y of  th e S ta te  an d it s  po li ti ca l su bd iv is io ns . [S ec tion  4C (a ) (1 ) (2 ). ] 
The  bil l fu rt h e r st re ngt hen s re m ed ia l an d co ns eq ue nt ly  de te rr en t as pe ct s of 
a n ti tr u s t en fo rcem en t, in  it s pro vi si on s fo r th e m an ner  of  m ea su ri ng an d d is tr ib 
uting  da mag es . [S ec tio n 4C (b ) (1 ) (2 ). ]

Le t me co mmen t now on th e th re e  se ct io ns  in qu es tio n.  The se  a re  Se cti on s 
4C. 4D. and 4E.

Se cti on  4C (a ) st re ng th ens th e tr ad it io na l co nc ep t of  pa rens  pa tr ia e  an d by 
de fin iti on  clar if ies som e co nf us ion th e  te rm  has  ca us ed  in th e past . The  abi li ty  
to  ef fecti ve ly  det er a n ti tr u s t vi ol at io ns  th ro ugh th e ap plica tion of th e  parens  
pa tr ia e  do ct rine , was  sign ifi ca nt ly  dim in is he d by th e Su pr em e C ourt ’s de cis ion  
in  H aw ai i v. St and ard  Oil Com pa ny  o f Ca lifor nia.  405 U.S. 251 (197 2) . The re , 
th e  S ta te  of  H aw ai i so ug ht  tr eb le  dam ag e reco ve ry  fo r an  in ju ry  to  it s ge ne ra l 
econom y, al le ge dly a tt ri b u ta b le  to  a vi ol at io n of  th e  a n ti tr u s t laws. The  Cou rt,  
su st a in in g  a  mot ion to di sm iss,  re je ct ed  th e c la im  fo r da mag es . Su bs eq ue nt ly , th e 
N in th  C ir cu it  Cou rt of  App ea ls  in  Cal ifo rn ia  v. Fri to -L ay , In c. . 474 F.2d  774 
(19 73 ). ce rt.  den. 412 U.S . 90S (197 3) , st ru ck  down  a so m ew ha t di ff er en t con
ce pt  of  pa re ns  pa tr ia e  whe n it  re fu se d to  al low th e S ta te  of  C al ifor ni a to see k 
reco ve ry  fo r in ju ry  to it s ci tiz en  co ns um er s fo r al lege d a n ti tr u s t vio la tion s in th e 
P ota to  C hip In dust ry . Thi s bil l re ve rs es  both cases .

As no ted by th e S ta te  of  C al iforn ia , it  is vit al  th a t da m ag es  be  rec ov ered  in a 
pa re ns  pa tr ia e  ac tio n such  as  th a t as ex is te d in Fri to -L ay . I t is al so  v it a l th a t 
a st at e,  da m ag ed  in  it s  ge ne ra l eco nomy , reco ve r fo r such  in ju ri es .

I am  ad vi se d,  by ec on om ist s, th a t as ce rt a in m ent of  th e fa c t of  da m ag e can be 
es ta bl is hed  an d di st in gui sh ed  fo r bo th  co nc ep ts  of  pa re ns  pa tr ia e.  I t  is  log ica l 
th a t if  “x ” do llar s are  ta ken  from  ea ch  ci tiz en  of  a st a te  as  a re su lt  of  an ti tr u s t 
vi ol at io ns , th a t thos e dol la rs  do no t flow  in to  th e ge ne ra l econom y of  su ch  st at e.  
T her e ca n an d shou ld , th er ef ore , be a re co ve ry  to (1 ) th e S ta te  fo r in ju ry  to it s 
ov er al l ge ne ra l eco nom y an d (2 ) da m ag es  to  ci tiz en  co ns um er s fo r in ju ri es th ey  
ha ve  s ust ai ned .

In  H aw ai i,  th ere  w as  no  opport unity  to  dem on st ra te , in a co urt  of  law , th a t 
bo th  ty pe s of  da mag es  co uld be as ce rt a in ed  an d di st in gu ishe d.  I t was  pres um ed , 
or b e tt e r st a te d , fe ar ed , th a t th er e wou ld be dup lica tive reco ve ry .

Gen tle men , we  do no t ad vo ca te  th a t th er e shou ld  be dupl ic at iv e rec overy. 
Th e fa c t re m ai ns  th a t th ere  is no re as on  a t al l why  an  in div id ual  wh o ca us es  
da m ag es  by hi s ac tion s sh ou ld  no t be  mad e to  pa y fo r such  da mag e.  We do no t. 
th er ef ore , en do rs e or  ag re e w ith  th e  co mmen ts by th e D ep art m ent of  Ju st ic e 
th a t th is  bil l cre at es  se riou s di ff icu lti es  w ith  th e poss ib il ity of pote nt ia l du pl i
ca tive  m ajo r qu es tion s as  th e re la ti onsh ip  of pa rens  pa tr ia e  an d th e cl as s ac tio n 
pr ov is io ns  o f  Rul e 23 of  th e Federa l Rul es  of  Civ il Pro ce du re . D is tr ic t C ou rt  
Ju dg es , su ch  as  Ju dge W y att  in  th e A ntib io ti cs  li tigat io n,  ha ve  been qu ite in 
no va tive  in ex er ci sing  eq ui ta bl e po w er s in here n t in th e co urt s onc e ha rm  an d 
li ab il it y  ha ve  been  dem onst ra te d.  The  att em pt by th e D ep art m ent to ra is e 
nu m er ou s du e proc ess an d no tice  pr ob lem s is  m is lead ing.  Eve n unde r Rule 23 
th ere  is  ne ve r a ri gi d fo rm ul a as  to  th e  ty pe  no tice  th a t m ust  be giv en. The  
Su pr em e Cou rt has reco gn ized  th a t no tice  re qu ir em en ts  w ill  var y w ith  c ir 
cu m stan ce s an d co nd ition s. Rule 23 si m il ar ly  al lo ws fo r su ch  fl ex ib ili ty  by



using such terms as “the best notice practicable under the circumstances,” or 
requiring individual notice identification “through reasonable effort.” I know 
of no reason why the courts should not continue to possess such flexibility. In 
short, the National Association of Attorneys General supports Section 4C(a).  
It is not fe lt tha t there is merit to the potentia l problems raised by various other 
speakers.

I would make, however, two comments applicable to Section 4C(a).
First, as noted by others, the word “citizens” could cause some confusion. 

Recommendations have been made that the word “i>erson” be substitu ted. This 
would allow for consistency since such term is defined in Section 4. We feel this 
is a valid recommendation.

Second, numerous occasions can arise  where there  is a need to bring an action 
on behalf of not only citizens, but political subdivisions of the state as well. 
Consequently, it is recommended that a subparagraph 3 be inserted allowing 
the Attorney General to bring an action “as representative of a class consisting 
of political subdivisions of that State .” With appropriate changes in Section 
4G(b),  the measurement of damage provisions could be utilized and the aggregate 
damages sustained by political subdivisions may be recovered.

(There are  some technical changes that are recommended in addition to the 
substantive changes which I will address myself to; for the convenience of the 
Committee, I have attached a redraft  of the bill incorporating both types of 
proposed revision.)

Section 4C(b) provides for the measurement and distribut ion of damages. 
It clarifies the so-called “fluid class recovery” concept. It  does nothing more 
than allow recovery of provable damages resulting from an tit rust violations. 
Comments made by the Department of Justic e regarding “unquantifiable and 
Iierliaps totally unforseeable damages multiplied by three.” are, we believe, 
without merit. Traditionally, there has always been a distinction drawn between 
the fact  of damage and the amount of damage. One must prove the fact of dam
age. It does not appear  tha t it is the intent of Section 4C(b) to alt er this sub
stant ive law. Once, however, the fact of damage is established, the amount of 
damage can be demonstrated, though such amount is uncertain. As stated in 
Story  Parchment Co. v. Patterson Parchment Payer Co., 282 U.S. 555 (1931) :

“Nor can we accept the view of tha t court tha t the verdict of the jury, 
in so fa r as it included damages for the first item, cannot stand because i t 
was based on mere speculation and conjecture. This characterization of the 
basis for the verdict is unwarranted. It is true tha t there was uncertainty  as 
to the extent of damages; but there  was none as to the fact of damage: and 
there is a clear distinction between the measure of proof necessary to enable 
the jury to fix the amount. The rule which precludes the recovery of un
certain  damages applies to such as are not the certain  result of the wrong, 
not to those damages which are definitely attributa ble to the wrong and 
only uncertain in respect to their  amount.”

Ret me turn now to Section 41)(a). This provides t hat  whenever the Attorney 
General of the United States brings an action under section 4A, he must notify 
the various Attorneys General of the States if he has reason to believe such 
action would probably lead to a substantia l recovery of damages on behalf of 
the citizens of that State. Cooperative efforts between the States and the Anti
trust Division have been sought and implemented in some cases. We favor this 
section which would aid in closer cooperation. It  is limited, however, to notifi
cation only when a damage action is instituted  by the Attorney General. We see 
no reason why such notification, with the resu ltant  cooperative efforts inherent, 
should not also be required in injunctive actions. To this regard, we do recom
mend, therefore, t hat  the  reference to Section 4A l>e deleted.

Section 4D(b) provides that following any notification the st ate notified would 
have ninety days to decide whether it would file an action. If it declines or fails 
to inst itute  suit within the ninety-day period, the Attorney General, as directed 
by the bill, would ins titute an action “in place of the State  attorney genera l” and 
as “parens patriae  of the citizens of such State  for the purposes of such action.” 
We are not inclined to believe tha t the notification process of Section 4D(a ) 
would be burdensome. We must agree, however, with  the remarks of the Depart
ment of Justice’s Ant itrust Division tha t the provisions of Section 4D(b) could 
create serious problems.

Effective an tit rus t enforcement through cooperative efforts of the States’ 
Attorneys General and the Department of Ju stice  is now coming to the forefront. 
Any anti tru st lit igatio n is time consuming and quite expensive. Decisions regard-
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ing the tiling of a su it must be carefully considered. This provision, for  automatic 
filing of suit on behalf of various States, will most assuredly result in increased 
pressures on already overcrowded judicial dockets. I t will, as you have been told, 
place fu rther burdens on an already undermanned A ntitrust Division. As pointed 
out e arlier in my remarks, states  have had a major impact on the subject matter  
of a nti tru st enforcement. Either individual ly or through cooperative efforts, the 
States have attacked those violations having a direct, significant, majo r impact. 
For example, notwithstanding that  a grand jury  investigation in the cast iron 
pipe industry was aborted, the States have been active in the Cast Iron Pipe Ant i
trus t Litigation. Unmanageable situations could arise if, as contemplated by Sec
tion 4D(b). there would be an automat ic filing of time consuming and expensive 
ant itrust  litigat ion once a ninety day period had passed.

In addition. Section 4D(b)  could create, unfortunately, an atmosphere which 
would defeat the main objective of Section 4C: tha t of “adding 50 more st rings 
to the an tit rus t bow.” California and New York have well staffed and trained 
an tit rus t divisions in the Attorney General’s office. Virginia and many other 
States are now in the process of either enacting effective anti tru st laws or in
stitu ting  responsive programs in this area. There are some states, however, which 
at present  have nei ther the staff nor financial resources to establish and maintain 
a credible enforcement effort. Section 4D would. I believe, create  an actual dis
incentive for such s tates  to implement ant itru st enforcement on thei r own. We 
recommend Section 4D(b)  not be enacted.

I.et me turn lastly to Section 4E. This section permits States to recover treble 
damages for the entire amount of overchanges or other damages sustained in 
connection with any federally-funded State  program. This section accomplishes 
two objectives which have long been sought after. Firs t, it insures tha t States 
have a right  to recover treble damages for all injuries  suffered, regardless of 
how various programs were funded. Second, it  clarifies the measure of damages 
tha t the United States is entitled to, when any ant itust action involves a State 
program that is federally-funded.

There should, however, be some fu rther refinement in the phraseology of this 
provision. Tt is suggested that,  ra the r than allow the United States to secure reim
bursement “under such regulations as the respective federa l agencies responsible 
for such programs shall publish,” t he United States be entitled  to secure reim> 
bursement  of its  equitable share of any recovery for damages “to be measured in 
terms of its  previous contribution to the s tate  program.”

For the same reason tha t we opposed Section 4D(b), we must oppose tha t 
provision in Section 4E allowing the Attorney General to ins titu te suit on be
half  of the State if it fails to bring any such action itse lf within a ninety-day 
period.

Aside from my negative comments regarding the provisions allowing the 
Attorney General to sue in place of Sta te Attorneys General, I want  to emphasize 
our Association’s endorsement of the thr us t of H.R. 12528. With cooperative 
effort and with the tools, both procedural and remedial, tha t this  bill provides, 
effective enforcement and deterrence of ant itrust violations will be enhanced. 
As reflected in comments by others, the bill creates unique opportunities for 
balanced and comprehensive law enforcement. It  encourages grea ter state  in
novation and participation. Tt provides needed protection for consumers and 
will lead to a general strengthening of the overall competitive economy of the 
United States .

T apprec iate the opportunity  to appear  before you and will be happy to 
respond to any questions th at you may wish to ask.
Suggested Revisions  to Text of H.R . 12528 (New Material I s Ital iciz ed; 

Material To B e Deleted is  E nclosed in  Brac kets)
“SEC. 4C. (a)  Any attorney general of a State may bring a civil action 

in the name of such State  in the dist rict courts of the United States under 
section 4 or 16. or both, of this Act. and The] such State  shall he entitled to 
recover damages and secure other relief as provided in such sections—

“ (1) as parens patr iae  of the [citizens of! persons residing in that State, 
with respect to damages [personally! sustained by such [citizens! persons, or, 
alternatively,  if the court finds in its discretion that the intere sts of justice 
so require, as a representative  [member! of a [the! class or classes con
sisting of persons residing in [the citizens of! tha t State, who have been 
[personally] damaged; or
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“ (2) as parens patriae, with respect to damages to the general economy of th at State  or any political subdivision the reo f; or
“ (3 ) on be ha lf o f any  or al l po li tica l su bd iv is io ns  o f th at S ta te  w it h  r es pe ct  

to da mag es  su st a in ed  by such  po li tica l su bd iv is io ns .
“ (b ) In  any ac tion  under para g ra ph  ( a ) [ ( l ) ]  of  th is  se ct ion,  th e [a tt o rn ey  ge ne ra l of  a]  S ta te —

“ (1 ) may  re co ve r th e ag gre gat e da m ag es  su st ai ned  by th e pe rs on s or  po li tica l su bd iv is io ns on who se  be ha lf th e S ta te  sues , [t he ci ti ze ns of  th a t 
S ta te ,]  w ithout se para te ly  pro vi ng  th e  in div id ual  cl ai m s of  ea ch  su ch  person  or  po li tica l su bd iv is io n ;  [c it iz en ;]  and [h is ] pr oo f of  su ch  dam ag es  sh al l [m ay ] be ba se d on an y or  al l o f th e fo llow in g: s ta ti s ti ca l or  sa m pl in g 
metho ds , th e  pro  ra ta  al lo ca tion of  ill eg al  ov er ch ar ge s [exc es s pr of its ] to  sa le s oc cu rr in g w ith in  th e S ta te , or  su ch  o th er re as on ab le  sy st em  of est im atin g aggre gat e da m ag es  as th e  court  in  it s dis cr et io n may  p e rm it ; an d

“ (2 ) sh al l d is tr ib u te , al lo ca te , or ot he rw is e pa y ou t of  th e  fund so reco ve red eit her (A ) in  ac co rd an ce  w ith S ta te  law , or (B ) in  th e ab se nc e of  an y ap plica bl e S ta te  law , as  th e d is tr ic t court  may  in  it s dis cr et io n au th ori ze , 
su bje ct  to  th e re quir em en t th a t an y d is tr ib u ti on  pro ce du re  ad op te d af fo rd  ea ch  pe rs on  or po li tica l su bd iv is io n on  who se  be ha lf th e S ta te  su es  [c it iz en  of  th e  S ta te ] a re as on ab le  oppor tu ni ty  in div id ua lly  to  se cu re  th e pro ra ta  po rt io n of  th e fu nd  a tt ri b u ta b le  to  his  or it s  re sp ec tive  cl ai m s fo r da mag es , less  li ti ga ti on  and  adm in is tr a ti ve  co sts, includ ing a ttorn ey s'  fe es , be fo re  an y such  fu nd  is es ch ea te d or  us ed  f o r gen er al  w el fa re  p urpo se s.

Sec. 41). [ ( a ) ]  W he ne ve r th e A tto rn ey  Gen er al  of  th e  U ni te d S ta te s lia s br oug ht  an  ac tion under [s ec tio n 4A of ] th is  Ac t. an d he  has  re as on  to  be lie ve  th a t any S ta te  a tt o rn ey  ge ne ra l wou ld  be en ti tl ed  to  bri ng an  ac tion ba se d su bst an ti a ll y  on th e sa m e ca us e of  ac tion  [, on beh al f of  th e  ci ti ze ns of  hi s S ta te ] p u rs u an t to  se ct io n 4C of  th is  Act  [a nd  wo uld pr ob ab ly  le ad  to  a su bs ta n ti a l reco ve ry  of  dam ag es] , lie sh all  pr om pt ly  so no ti fy  su ch  S ta te  a tt orn ey  ge ne ra l.
[O mit su bs ec tio ns  ( b ) - ( d ) ]
Sec. 4E . W ith re sp ec t to  an y fe der al ly  fu nd ed  S ta te  pr ogra m  af fe cted  by a n ti tr u s t vi ol at io ns , an y S ta te  sh al l be en ti tl ed  to  tr eb le  da m ag es  fo r th e  en ti re  am ou nt  of  ov er ch ar ge s of  o th er da m ag es  su st ai ned  in  co nn ec tio n w ith such  a pr og ra m . [T he A ttorn ey  G en er al  of  th e  U ni te d S ta te s * * ♦.] The  U ni te d S ta te s sh al l be en ti tl ed  to  se cu re  re im bur se m en t of  it s eq uitab le  sh are  of  an y reco ve ry  of  da m ag es  under  th is  se ct ion,  to  be m ea su re d in te rm s o f it s pr ev io us  co nt ribu 

tion  to th e S ta te  pr og ra m, [u nder  su ch  re gula ti ons as  th e  re sp ec tive  Fed er al  ag en ci es  re sp on sibl e fo r su ch  pro gra m s sh al l pu bl is h. ] The  pr ov is io ns  of  se c ti on [s j 14 C (b ) [a nd 4D (c ) an d (d ) ] of  th is  Act  sh al l ap ply to  an y ac tion  an d ’ da m ag es  r ec ov er ed  th ere in  p urs uan t to  th is  sec tio n.

TESTIMONY OF HON. ANDREW P. MILLER. ATTORNEY GENERAL
OF VIR GIN IA,  CHAIRMAN, ANTITRU ST COMMITTEE OF THE
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, ACCOMPA
NIED  BY GERALD J. DOWLING, ASSISTANT ATTORNEY GENERAL
OF CONNECTICUT; JOHN DESIDERIO. ASSISTANT ATTORNEY
GENERAL OF NEW YORK; C. RAYMOND MARVIN, ASSISTANT
ATTORNEY GENERAL OF OHIO, CHIEF, ANTITRUST SECTION:
AND ANTHONY JOSEPH, ASSISTANT ATTORNEY GENERAL OF
CALIFORNIA

M r. M tller. I  am  plea se d to  ap pear  to da y to  te st if y  on II .R . 12528,  
a bi ll whi ch  w ill  ac hiev e in  t he  op in io n of  t he A n ti tr u st  Com mitt ee  of 
th e N at io nal  Assoc ia tio n of  A ttorn ey s Gen eral  (1 ) en ha nc ed  pro te c
tion  fo r co nsum ers in  th is  co un try,  an d (2 ) a st ro ng  de te rren ce  to  
an ti tr u st  vi ol ator s.

I  wi sh  to  comm end th e co mmittee  fo r it s in te re st  in  th is  ar ea  of th e law .
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I appear not only as attorney general of the Commonwealth of Virgin ia, but also as chairman of the Antitru st Committee of Hie National Association of Attorneys General. In our view, II.R. 12528 will have significant effect on the enforcement role of both the States and the Federa l Government. It drew the immediate a ttent ion of the  association and of the various attorneys general. Some States  have corresponded directly with this committee as to their views and other 
comments have been coordinated throug h my office.

I wish to present for the committee’s consideration at this time state ments on behalf of the attorneys general of Oregon, Colorado, and Alabama indica ting thei r individua l views concerning the proposed legislation. Copies of the statements  have been filed with the committee 
counsel, and 1 would ask that they be made a par t of the  record.

Mr. Seiberling. Without objection, it will be so ordered.
[ The documents referred to follow:]

T he  State of Colorado.
Department of L aw ,

Off ic e of th e S tat e Solicitor  G ener al,
Denver, Colo., February 26,

l io n . Andrew I ’. Mill er ,
Attorney General of Virginia,
Supreme Court, Library Building,
Richmond, Va.

Dear Genera l Miller  : I t is my  unders ta nd in g  tl ia t yo u prop os e to  te st if y  befo re  th e appro pri a te  co m m itt ee  of  th e  Con gress in  fa vor of  Hou se  of R ep re se nta tives  Bill  1252S to  per m it  th e a tt o rn eys ge ne ra l of  th e  se ve ra l st a te s to  se cu re  re dre ss  to  t he c it iz en s and p oli ti ca l su bd iv is io ns  of  th e ir  s ta te  fo r da mag es  an d in ju ri es su st ain ed  by re as on  of  un la w fu l re s tr a in ts  of  tr ad e  an d mo nopoly pr ac tice s.
U nfo rt unat el y  I find it  im po ss ib le  to leav e Den ve r a t th is  tim e to  com e an d te st if y  pe rs on al ly  in  fa vor of th is  bi ll.  W hi le  th ere  a re  pr ov is io ns  co nt ai ne d in  se ct io ns  4 I) (h ) an d th e re m ai nder  of  th e  hi ll  which  co uld be co ns id er ed  to  be a st ro nger th an  ne ce ss ar y pr e- em pt ion of  st a te s'  ri ghts , it  is my  fe el in g th a t th e bil l as  a wh ole  de se rv es  pa ss ag e an d wo uld pr ov id e a re al  remed y whe re  none  now ex is ts . N ev er thel es s I wo uld be in  fa vo r of  p as sa ge  of th e  bil l even  if  it  were to  stop  a t th e en d of se ct ion 4 D (a ) which  ap pea rs  on lin e 17 of  pa ge  3 of  th e p ri n te d  d ra f t bi ll al th ou gh  I wo uld  p re fe r th a t th e  bi ll pa ss ed  in it s en ti re ty .
We ha ve  di sc ov ered  fr om  a nu m be r of  re ce nt  si tu ati ons in our st a te  th a t th ere  is a  re a l an d ab so lu te  ne ed  fo r th e  at to rn ey  ge ne ra l of  th e  s ta te  to su e as  pare ns p a tr ia e  fo r th e  ci tize ns  of his  st a te  an d to reco ve r da m ag es  in th e way s su gg es ted in  the  b ill .
I t is my  hope an d des ir e th a t whe n you ap pea r to  te st if y  on  beh al f of  H R 12528 yo u will  pr es en t th is  le tt e r to  th e  Co mmitt ee  an d in di ca te  my su pp or t fo r th e bil l as  we ll as  m y re gre ts  f o r be ing u na bl e to  a ppear pe rs on al ly .
W ith be st  p er so na l good wish es , I re m ai n 

Sinc er ely yo ur s
J oh n I ’. Moore,

Attorney General.

Sta teme nt  of Lee J oh ns on , Attorney General  of Oregon in  Support of 
H .R . 12528

I appear no t ju s t as  th e  A ttor ne y Gen er al  fo r th e S ta te  of  Or egon , bu t as a la w ye r w ith  co ns id erab le  a n ti tr u s t ex pe rie nc e.  I was  a tr ia l a tt o rn ey  fo r tw o (2 ) years  w ith th e A n ti tr u s t D iv is io n of  t he  U ni ted S ta te s D epart m ent of  J ust ic e  an d re pre se nt ed  bo th  pla in ti ff s and  defe ndan ts  in  a n ti tr u s t li ti gat io n  whi le  en ga ge d in te n (10 ) yea rs  of  p ri v a te  pra ct ic e p ri o r to  be comi ng  A tto rn ey  Gen eral.
I be lie ve  st a te s are  fu lly ca pa bl e of  ca rr y in g  on ef fect ive a n ti tr u s t li ti gat io n  to reco ve r da m ag es  to the s ta te  an d it s ci tize ns  as  a re su lt  of  a n ti tr u s t vi ol atio ns . T o  th e be st  of  my know led ge , m an y of  th e la rg er st a te s su ch  as  New Yo rk 

an d C al if orn ia  ha ve  a n ti tr u s t di vi sion s.  Oregon  is th e  only sm al l s ta te  th a t has
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an antitrust  division and the other small state s could create divisions jus t as 
Oregon has done.

< )urs has been a paying program. Since begun we have spent $495,446.05 in 
enforcing the program, and have received $2,266,945.03 in recoveries. Since cre
ating an an tit rus t division in 1969, we have had, in addition to myself, one 
other experienced antitrust  attorney on our staff, ant itru st para-professionals, 
and numerous tria l attorneys capable of handling complex an tit rus t litiga tion 
with the guidance of our chief ant itrust  counsel.

We support new Section 4C of the Clayton Act. Actions for damages by the 
state  as percns patria for damages to the citizens of the state  have received 
mixed support  by the courts. The United States Court of Appeals for the Ninth 
Circuit has held, at least twice, th at this power, although previously recognized 
in common law, no longer exists. California v. Frito-Lay, Inc., 1973 Trade cases 
73, 364; In. re Mult idistrict Vehicle Air  Pollution M.D.L., No. 31, 481 F2d 122, 
131 (9tli Cir 1973). On the other hand, Judge Lord reached a contra ry decision 
in the drug cases. 333 F Supp 278, 288 (SD NY 1971). HB 12328 would clear up 
this confusion.

At firs t blush, subsection 2 provides for the recovery by the stat e of damages 
to the state 's general economy and may seem like a wide-open avenue for wind
fall recovery and thus would meet serious objections from various segments of 
industry. It  is our view that recovery on these grounds would not he wide open, 
but rather  would require very clear and explicit proof by the state, probably 
through the use of expert  economic testimony. There are  certain types of ant i
tru st violations which can have a very detrimental effect upon the sta te’s econ
omy and the citizens thereof. For example, i t has been alleged tha t the existing 
gasoline shortage  was the result  of illegal collusion by members of the oil indus
try. I wish to make i t clear tha t we are not necessarily making any such asser 
tion, hut assume tha t such an allegation was in fact true. There is li ttle question 
that  the gasoline shortage has had a grave effect on Oregon’s economy. The 
stat e’s second industry, tourism has suffered tremendous losses, and likewise 
there are many other persons who have lost thei r jobs as  a result  of the energy 
shortage. It  would seem only appropriate  tha t in such a case the stat e should 
be able to recover for this kind of economic damage.

We support  class actions by the state. It  is a perfect way to pro tect consumers. 
Likewise, the provisions of subsection (b) allowing for aggregate damages to 
the state  for damages to its citizens and disbursement of recovered funds to 
those citizens by the  state are desirable. We do not disagree substantially with 
the court in the Eisen case. Eisen v. Carlisle & Jacquelin, 479 F2d 1005 (2d Cir 
1973). We see no reason why one individual should receive a windfall under a 
‘•fluid recovery” theory. Conversely, it  is not equitable for a company to receive 
a windfall because of the inability to locate all of the injured  citizens. HB 
12528 would solve this dilemma by allowing the s tate  to recover the damages, and 
either directly reimburse the injured citizens or put the money into  a state  pro
gram tha t would indirectly benefit the injured citizens commensurate with their  
injury. If Congress thinks  th is l att er provision is too broad as presently written,  
we recommend tha t it he changed to require tha t the state  use the recovered 
damages in a state program beneficial to the injured citizens.

An example of such programs that  these funds could be used for is the State  of 
Oregon’s present consumer protection program which is administered  by my 
staff and enforces the Oregon Defective Trade Practices Act. Likewise my office 
is seeking legislation which would basically provide for a state ant itrust  law 
comparable to the Sherman & Clayton Acts. The U.S. Department of Justice has 
for several years encouraged states to launch into such programs in order to 
supplement thei r efforts in trying to preserve competition in our economy. The 
principal legislative resistance to such a program in Oregon has been the lack 
of funding. If  we could use the surplus damages recovered from class action 
ant itru st suits for funding a state  criminal ant itru st program, then I think we 
could have sufficient resources to effectively police the economy in this state.

We agree with Section 4E providing for the state as the proper party  to sue 
in a federally funded stat e program. We think the states have shown a lot of 
initiat ive in suing for damages under the an tit rust laws. Our lawsuits against 
the oil companies for alleged ant itru st violations in the market ing of asphalt, 
against the drug companies and against  the gypsum board companies, were 
prompted by nothing but our own initiative. It might be argued tha t the award 
for treble damages is not appropriate where the stat e is bringing an action 
for damages to itself or to programs which are in par t or in whole federally 
funded. We think the treble damages provision, however, does give the state

41 -5 25— 74------ 5
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mor e in ce nt iv e to us e in it ia ti ve  in  bri ngin g th es e ca se s an d re co ve ring  fo r both  
th e s ta te  an d th e fe der al  go ve rn m en t. On th e o th er ha nd , th er e is  po ss ib ly  m er it  
to th e  ar gum ent th a t th e st a te  sh ou ld  no t reco ve r tr eb le  da m ag es  w he re  they  
are  sim ply rid in g in to  co urt  on th e coatt a il s of  an  a lr eady  se cu re d ju dg m en t 
by th e  U.S. D epar tm en t of  Ju st ic e  A n ti tr u s t Di visio n an d re ly in g on th a t ju dg
m en t fo r est ab li sh in g li ab il it y . In  su ch  ca se s th e on ly is su e which  th e s ta te  
m us t ad dre ss  it se lf  to  is  to  prov e it s da mag es . W e wo uld not ob ject  to  an. 
am en dm en t to  II B  12528 which  prov id ed  th a t in  th os e ca se s w her e th e st a te  was  
mer ely ri d in g  on th e coatt a il s of  a ju dg m en t a lr ea dy se cu red by th e F edera l 
G ov er nm en t th a t it  wou ld  on ly be enti tl ed  to ac tu a l da m ag es  pl us  pro vis ion s, 
th a t th e  court  could  in  it s di sc re tion  aw ard  puni tive da mag es .

W e ob je ct  to  al l of  th e  pr ov is ions  of  4D  whe reby  th e U ni ted S ta te s A ttor ne y 
G en er al  is  re quir ed  to  in fo rm  th e st a te s,  an d a ft e r ni ne ty  (90 ) da ys  in ac ti v it y  
by th e  st a te , su e on beh al f of  th e st a te . We  do no t ne ed  th e  in fo rm at io n si nc e 
num er ou s so ur ce s (n ot  th e  le ast  of which  is th e  a n ti tr u s t divi sion  of th e  Un ite d 
S ta te s D epart m ent of  Ju st ic e) a lr ea dy su pp ly  it  to  us.  R eq uir in g th e U ni te d 
S ta te s A ttor ne y Gen eral  to su e on beh al f of  th e  st a te , in our op ini on , wou ld  
sa dd le  th a t al re ady  ov erworke d office w ith an  ad dit io nal  ob lig at ion.  The  U.S. 
D ep art m ent of  Ju st ic e  A n ti tr u st  D iv is ion and th e Fed er al  T ra de  Co mmiss ion 
al re ad y hav e a he av y re sp on sibi li ty  fo r pr es er vi ng co mpe tit ion in our na ti onal 
eco nom y, re qu ir in g them  in ad dit io n  to  en fo rc e th e pr ov is io ns  of se ct ion 4D  
co uld un de rm in e th a t ef fo rt  and fo r th a t re as on  we  be lie ve  se ct io n 4D wou ld  
be a m is ta ke .

T be lie ve  IIB 12528 is ve ry  mu ch ne ed ed  legi sl at io n.  I t  w ill  pr ov id e th e st at es , 
w ith  th e re so ur ce s an d ca pac ity  to  su pport  th e  F edera l G ov er nm en t’s ef fo rts  to- 
en fo rc e th e a n ti tr u s t la w  a nd pre se rv e a  f re e eco nom y.

Stateme nt  by W il li am  J.  Baxl ey , A ttor ney  General  of th e  State of A lab ama

Mr. C ha irm an  an d o th er di st in gu is hed  mem be rs  of th e  Com m itt ee  on th e  
Ju d ic ia ry  :

I. generally

As A ttor ne y Gen eral of  th e S ta te  of  Alaba ma,  an d in  th e in te re st  of  th e pe op le 
of  A laba m a.  I st ro ng ly  su pport  le gis la tion which  wou ld  perm it  th e  in div id ual  
S ta te  A ttor ne ys G en eral  to  b ri ng  c iv il da m ag e ac tion s und er  th e fe der al  a n ti tr u s t 
la w s on behalf  of  th e S ta te  an d on beh al f of  th e in di vid ual  ci tize ns  of th e  S ta te , 
as  p ro vi de d by Secti on  4C of  I I.R . 12528.

How ev er , I st ro ng ly  oppose le gi sl at io n which  wou ld d ir ec t or per m it  th e  
A tto rn ey  Gen eral  of  th e  U ni ted S ta te s to  su ppla nt th e  S ta te  A ttorn ey s G en er al  
by br in gi ng a n ti tr u s t ci vi l da m ag e ac tions on beh al f of  ci ti ze ns of  a Sta te , as  
pr ov id ed  by  Se ct ion 4 D (b ),  (c ) an d (d ) of  II .R . 12528.

S im ilar ly , I oppose le gis la tion whi ch  wou ld perm it  th e A ttor ne y G en eral  of 
th e U ni te d S ta te s to  su ppla n t th e  S ta te  A ttor ne ys  G en er al  by bri ngin g a n ti tr u s t 
civi l da m ag e ac tion s on beh al f of  a  S ta te , as  p ro vi de d by Se cti on  4 E of  I I.R . 12528.

I I . FAVOR ST AT E ATT ORN EY S GE NE RA L AC TIO N

As th e  la w  now st an ds . S ta te  A tto rn ey s G en eral  are  v ir tu all y  po wer less  or  a t 
be st  se ve re ly  lim ite d in th e ir  ab il it y  to  pr ot ec t th e ir  ci tize ns  from  th e da m ag e *
ca us ed  by mon op ol is tic  an d u n fa ir  co m pe tit ive bu sine ss  ac tivi ti es . Th ey  ca nnot
now bri ng  ac tion s on beh al f of  th e ir  ci tize ns  under  th e fe der al  a n ti tr u s t law s.
N either may  they , in  m an y ca ses, re al is ti call y  bring  ac tion s under th e ir  S ta te  
laws. The  S ta te  a n ti tr u s t laws in  th e  S ta te  of  A laba ma,  fo r ex am ple,  a re  in ade
quat e and un us ed . A ttem pt s to  per su ad e th e S ta te  le g is la tu re  to  pa ss  more com - *
pr eh en si ve  an d ef fecti ve  a n ti tr u s t le gi sl at io n ha ve  be en  un su cc es sful . The  Sta te , 
th us , has  no mea ns  of  c orr ec ting  th e in eq ui ties  ca us ed  by mon op ol is tic  an d u n fa ir  
bu si ne ss  pr ac tice s.

The  ci tize ns  of  th e  S ta te , ho wev er , loo k to  th e S ta te  A ttorn ey  Gen eral  fo r 
pro te ct io n an d co rr ec tion  of  su ch  in ju st ic es . The  nati on 's  la rg er co rp or at io ns  
ma y loo k to th e U ni te d S ta te s D epar tm en t of  J ust ic e  o r to th e ir  p ri vate  a tt o rn eys 
fo r a n ti tr u s t ac tio n,  bu t th e  sm al l bu sine ss m an  an d th e  av er ag e ci tiz en  loo ks to  
th e S ta te  A ttor ne y G en eral , an d ri gh tf u ll y  so. The  S ta te  A ttorn ey s Gen eral a re  
elec ted by th e  peop le of  th e var io us st a te s fo r th e  pu rp os e of  be ing “the pe op le' s 
la w yer” an d they  a re  ch ar ge d w ith  th e dut y of  pr ote ct in g th e ci tize ns  from  
ill eg al  an d u n fa ir  p ra ct ic es  o f al l kind s.
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Under present law the  average citizen  must rely upon “class act ions” in which 
they are  repre sented by self-appointed  " privat e a tto rne ys general ” whose primary 
int ere st is obta ining a large legal fee. Certainly , the Sta te Atto rney s General are  
more interested in the welfare of the individual citiz en and will more properly 
represe nt the citizen. li e has  been elected for ju st  tha t purpose, an d unlike the so- 
called "pr iva te atto rne ys gen era l”, he is accountable to the citiz ens for  his 
performance.

Given the  autho rity  to do so, the  State  Atto rneys General can adequa tely  
represe nt the  Sta te and its  citizens in federa l an tit ru st  actions . Some of the 
sta tes  already  have competent, activ e an ti trus t departm ents . Others have the  
existing personnel and potent ial for  developing such departm ents hut  have  been 
deterred from doing so because of l ack of a uth ori ty to liti ga te und er the  ex istin g 
law. Each Sta te could rapidly develop an tit ru st  litig atio n capa bility and  could 
provide grea t service to its  citizens while relieving  the  burden on the  An tit rust 
Division of the United Sta tes  Jus tice De partment.

The Sta te Atto rneys General should  be given the autho rity  to pro tect  the ir 
sta tes  and  th eir  citizens u nder the fede ral an tit ru st  laws.

I ir . OPPOSE SU PP LA NT IN G STATE ATTO RNEYS GENE RAL BY UN ITE D STA TES 
ATTORNEY GENERAL

Fo r the same reasons that  the  Sta te Atto rneys General should be given power  
to represe nt the Sta te and its  individual citizens, the  Sta te Atto rneys General 
should not be supp lante d by the  United Sta tes  Attorney  General . The Sta te At
torneys General are most knowledgeable about condi tions  w ithin their  individual 
sta tes  and are  in the best position to represent  the ir Sta te and their citizens.  
The citizens expec t their Sta te Attorney General to represent  them and  the ir 
Sta te Attorney General is di rectly accountable to them.

There are  many considerations to be made in dete rmining whether to ini tia te 
an an tit ru st  civil damage action,  when to in iti ate such an action  and  how such 
action should be init iated,  fram ed and  conducted.  In many cases attorn eys of 
equal  competence will disagree  as to the  conclusions to be draw n from these  
considerat ions.  However, the  Sta te Atto rneys General are  in the best position 
to make knowledgeable judg men ts of this na tur e on behal f of the ir sta tes  a nd on 
behalf of the citizens of the ir stat es. Their judgmen ts on these ma tte rs should be 
respected and  they should  not be second-guessed and overruled  by the Attorney 
General of the United State s. Nei ther  should they be rushed to make a premature 
decision on whethe r to initiate  an action  nor should they be required to bring 
such an action w ithin an unrea sona bly sho rt time period.

Sections 4D and  4E of II.It . 12528 do impose unreasonable  requ irements  upon 
the  Sta te Atto rneys General and author ize  the Attorney  General  of the  United 
Sta tes  to supplant a Sta te Attorney  General if the  Sta te Attorney General is 
unab le to act with in the  very  res tric tive ninety-day period  provided or if the 
Sta te Attorney General declines to act  because  it is his judgmen t th at  such 
actio n would not be in the  int ere st of the Sta te or its citizens. While I would 
approve of legis lation which would permit  the  Attorney  General of the United  
Sta tes  to bring civil damage actions on behalf of the  citizens of a Sta te upon 
reques t by the Sta te Attorney  General , I vigorously oppose permi ttin g such 
actio ns without the  approval  of the  Sta te Attorney  General . Sections 4D and 4E 
would ignore the judgmen ts of the Sta te Atto rneys General  as to how best 
to protect the intere sts  of their sta tes  and the ir citizens . They would sub stit ute  
the  judgment of the Attorney  General of the  United Sta tes for the judg men t of 
the  Sta te Attorneys General  with respect  to how to best protect the int ere sts  of 
the  individual sta tes  and their citizens.. Also, they  would grea tly reduce  the  time 
period with in which the  Attorneys General may bring actions on behalf of the ir 
sta tes  by effectively imposing upon them a ninety-day sta tu te  of limi tations . 
Consequently, it is my opinion that  these  provisions would weaken  a nt it ru st  law 
enforcement  and protections of  state s’ and c itizens’ in terest s ra ther  th an stre ngt h
ening  such enforcement and protec tion.

In summary. I urge this  Committee to approve legislation,  such as Section 
4C of II.R. 12528, which would perm it Sta te Atto rneys General  to brin g an ti
trus t civil damage actions on behalf of the sta tes  and their citizens and  I urge 
this Committee to disapprove legisla tion, such as Sections 4D and 4E of II.R. 
12528. which would permit  the  Attorney Genera l of the  United States to bring  
such action s on behalf of the  individual sta tes  and their citizens withou t the 
approval  of the Sta te Attorneys General.
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Mr. Miller. Other S tates, such as New Jersey, Californ ia, and New 
York, have submit ted comments directly  to the committee. A number 
are present today to express to the  committee their  endorsement of the 
bill, as well as to answer any questions committee members may direct.

At this point, I would like to present to the committee Mr. Gerard 
Dowling of Connecticut, the gentleman on my right.  I  also wish to pre 
sent Mr. Raymond Marvin of Ohio, the gentleman on my left. We also 
have Mi-. John Desiderio of New York, who is the gentleman on my 
immediate left. Fina lly, we have Mr. Anthony Joseph of California, 
the gentleman on my immediate right.

Other  States are represented by assistant  attorneys general seated 
behind this  table.

My comments corre late the respective views of the various States  
and reflect the position of the  National Association of Attorneys Gen- .
eral. If  it pleases the committee, I  would l ike to make certain int ro
ductory  remarks, at which time the gentlemen I introduced will speak 
very briefly in regard  to  their concerns, and then we will be available 
to answer any questions which members of the committee migh t have. *•

Unfo rtuna tely, for the great ma jority of States, realization of the 
impact of antit rus t violations  did not come to ligh t un til recent years.
Since that  time, however, the re has been a marked increase shown in 
the State’s capability to dete r violations of the antitrust  laws. A major 
example is In re Antibiotic An titrus t Actions.

Numerous States, including the Commonwealth of Virgin ia, have 
created programs of thei r own for effective antitr ust  enforcement. The 
States have also taken the init iative in seeking, with the Departm ent of 
Justice , A ntit rust  Division, the establishment of cooperative methods 
for the deterrence of anti trust violations. In  some instances, for exam
ple, Fleet Discount and Amp icil lin  antit rust  litigation, action by the 
States  was the impetus for  Federal action. Through innovation, the 
States  have had a major impact on the subject mat ter as well as the 
remedial scope of a nti trust enforcement.

In  our view, U.R. 12528 provides incentive for grea ter cooperation 
and innovation by the  S tates and the Department o f Justice. The b ill 
allows the States, throug h their respective attorneys general, to bring 
both injunctive and damage actions on behalf of (1) citizens of the 
various States, and (2) on behalf of the general economy of the State  
and its political subdivisions, section 4 C (a )( l) (2 ).  The bill fur the r 
strengthens remedial and consequently de terren t aspects of ant itru st 
enforcement, in its provisions for the manner of measuring and dis
trib utin g damages, section 4C(b) (1) (2). *

Let me comment now on the three sections in question. These are 
sections 4C, 4D, and 4E.

Section 4C(a ) strengthens the trad itional concept of parens  pa triae  
and by definition clarifies some confusion the term has caused in the *
past. The ability  to effectively deter  ant itru st violations through the 
application of the parens patr iae doctrine, was significantly dimin
ished by the Supreme Court’s decision in Hawaii  v. Standard Oil Com
pany  of California, 405 U.S.  251 (1972). There, the State  of Hawai i 
sought treble damage recovery for an inju ry to its general economy, 
allegedly attributab le to  a violation of the  anti trust laws. The courts, 
sustaining a motion to  dismiss, rejected the claim for damages.
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Subsequently, the Ninth Circuit  Court of Appeals in California v. 
Frito -Lay , Inc. (474 F. 2d 774 (1973), cert. den. 412 U.S. 908 (1973)), 
struck down a  somewhat different concept of parens patr iae when it 
refused to allow the State  of California  to seek recovery for injury 
to its citizen consumers for alleged ant itru st violations in the potato 
chip industry. This  bill reverses both cases.

As noted by the State of Califo rnia, it is vital tha t damages be 
recovered in a parens patr iae action such as tha t as existed in Frito- 
Lay. It  is also vital tha t a State, damaged in its general economy, re
cover for such injuries.

I am advised, by economists, that  ascertainment  of the fact of dam
age can be established and distinguished for both concepts of parens 
patriae . It  is logical tha t, if x dollars are taken from each citizen 
of a State as a result of a ntit rust violations, tha t those dollars do not 
flow into the general economy of such State. There can and should, 
therefore, be a recovery to (1) the State for injury to it s overall gen
eral economy and  (2) damages to citizen consumers for  injur ies they 
have sustained.

In Hawaii, there was no oppor tunity to demonstrate, in a court of 
law, that both types of damages could be ascertained and distinguished. 
It  was presumed, or better stated, feared, tha t there would be dupl i
cative recovery.

Obviously, we do not advocate there should be such duplicate re
covery. The fact remains there is no reason why an individual who 
causes damages by his actions should not be made to pay for such 
damages. We do not , therefore , endorse or agree with the comments 
by the Department of Justice that  this bill creates serious difficulties 
with the possibility of potentia l duplica tive recovery.

Nor do we agree tha t the bill creates major  questions as to the rela
tionsh ip of parens patr iae and the class action provisions of rule 23 
of the Federal Rules of Civil Procedure. Dist rict court judges, such 
as Jud ge Wy att in the Antibiotics  li tigat ion, have been quite innova
tive in exercising equitable powers inherent in the courts once harm 
and liabil ity have been demonstrated.

The attempt by the Department to raise numerous due process and 
notice problems is misleading. Even under rule 23 there is never a rigid 
formula  as to the  type notice that must be given. The Supreme Court 
has recognized that notice requirements will vary with circumstances 
and conditions.

Rule 23 similarly allows for such flexibility, by using such terms as 
“the best notice practicable  under the circumstances,” or requiring 
individual notice identification “through reasonable effort.” I know 
of no reason why the courts should not continue to possess such 
flexibility.

In  short, the National Association of Attorneys General supports 
section 4C (a) . It  is not felt tha t there is m erit to the potent ial prob
lems raised by various other speakers.

T would make, however, two comments applicable to  section 4C(a) .
Fir st, as noted by others, the word “ci tizens” could cause some con

fusion. Recommendations have been made that the word “person” be 
substituted.  1 his would allow for consistency since such term is defined 
in section 4. We feel this is a valid recommendation.
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Second, numerous occasions can arise where there is a need to b ring 
an action on behalf of not only citizens, but political subdivisions of 
the State as well. Consequently, it is recommended tha t a subparagraph
3 be inserted allowing the Attorney General to bring an action ‘‘on 
behalf  of any or all political subdivisions of tha t State with respect 
to damages sustained by such political subdivisions.”

Wi th appropriate changes in section 4C(b) , the measurement of 
damage provisions could be uti lized and the aggregate damages sus
tained by political  subdivisions may be recovered.

There are some technical changes th at are recommended in addition 
to the substantive changes which I will address myself to; for the 
convenience of the committee, I  have attached  a red raf t of the bill 
incorporat ing both types of proposed revision. Mr. Chairman, copies ■
of th is proposed redraf t have been delivered to the committee counsel 
for distribution,  and I ask tha t they be made a p art  of  the record of 
this  proceeding.

Mr. Seiberlixg. Without objection, tha t will be so ordered. <*
[The document re ferred to fol lows :]

Suggested R evisions to Text of II.R.  12528 (N ew Material I s Ital iciz ed;
Material To Be Deleted I s E nclosed in  B rackets)

‘•Sec. 4C. (a) Any Attorney general of a State may bring a civil action in 
the name of such State in the dist rict courts of the United States  under section
4 or 16. or both, of this Act, and [he] such State  shall he entitled  to recover 
damages and secure other re lief as provided in such sections—

“ (1) as parens patr iae  of the [citizens of] persons residing in tha t 
State, with respect to damages [personally] sustained  by such [citizens] 
persons, or, alternative ly, if the court finds in its discretion tha t the inter
ests of justice so require, as a representative [member] of a [the] class 
or classes consisting of persons residing in [the citizens ofl tha t State, 
who have been [personally] damaged ; or

“ (2) as parens patriae, with respect to damages to the general economy 
of that State or any pol itical subdivision th ere of; or

“ (3) on behalf of any or all political subdivisions of that State  with  
respect to damages sustained by such political subdivisions.

“ (b) In any action under paragraph (a)  [ (1) ] of this section, the [attorney  
general of a] State—

“ (1) may recover the aggregate damages sustained by the persons or 
political subdivisions on whose behalf the State sues, [the citizens of tha t 
State,]  without separate ly proving the individual claims of each such 
person or political subdivision; [citizen;] and [his] proof of such damages 
shall [may] be based on any or all of the following: stati stica l or sampling 
methods, the pro ra ta allocation of illegal overcharges [excess profits] to 
sales occurring within the State, or such other reasonable system of esti- «
mating  aggregate damages as the court in its discretion may perm it; and

“ (2) shall distribute, allocate, or otherwise pay out of the fund so re
covered either (A) in accordance with State law, or (B) in the absence 
of any applicable State  law, as the distr ict court may in its discretion 
authorize, subject to the requirement tha t any distribu tion procedure «
adopted afford each person or political subdivision on whose behalf the 
State sues [citizen of the State] a reasonable opportunity individually to 
secure the pro rat a portion of the fund attributable to his or it s respective 
claims for damages, less litigation and administrat ive costs, including at
torneys' fees, before any of such fund is escheated or used for general 
welfare  purposes.

Sec. 4D. [ (a ) 1 Whenever the Attorney General of the United States has brought 
an action under [section 4A of] this  Act, and he has reason to believe tha t any 
State  attorney general would lie entitled to bring an action based substantially  
on the same cause of ac tion [, on behalf of the citizens of his State] pursuant 
to section 4C of this Act [and would probably lead to a substantial recovery 
of damages], he shall peomptly so sotify such Sta te attoeney general.
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[Omit subsections (b )- (d )]
Sec. 4E. With respect to any federally funded State program affected by an titrus t violations, any State  shall be entitled  to treble damages for the entire amount of overcharges or other damages sustained  in connection with such a program. [The Attorney General of the United States * * *.] The United States shall be entitled  to secure reimbursement of its equitable share of any recovery of damages under this section, to be measured in  terms of its previous contribution to the State program, [under such regulations as the respective Federal  agencies responsible for such programs shall publish.] The provisions of section[s] 4C(b) [and 4D(c) and (d )] of this Act shall apply to any action and damages recovered therein pursuant to this section.
Mr. M iller. Section 4C(b) provides for the measurement and dis

tributio n of damages. It  clarifies the so-called fluid class recovery 
concept. I t does nothing more than allow recovery of provable dam
ages resulting from ant itrust violation. Comments made by the De
partmen t of Justi ce regarding “unquantifiable and perhaps tota lly 
unforeseeable damages multip lied by three” are, we believe, without  merit.

Traditionally,  there has always been a distinction drawn  between 
the fact of damage and the amount of damage. One must prove the 
fact of damage. It does not appear tha t it is the intent of section 
4C(b) to al ter this substantive law. Once, however, the fac t of damage 
is established, the amount of damage can be demonstra ted, though 
such amount is uncertain.

As stated in Sto ry Parchment Co. v. Patterson Parchm ent Paper  
Uo., 282 U.S. 555 (1931) :

Nor can we accept the view of tha t court tha t the verdict of the jury, insofar as it includes damages for the first item, cannot stand because it  was based on mere speculation and conjecture. This charac terizat ion of the basis for the verdict is unwarranted.  It  is true  tha t there was uncertainty as to the extent of damages; but there was none as to the fact  of damage, and there is a clear distinction between the measure of proof necessary to enable the jury to fix the amount. The rule which precludes the recovery of uncertain  damages applies to such as are  not the certain result  of the wrong, not to those damages which are definitely attributa ble to the wrong and only uncertain  in respect to thei r amount.
Let me turn  now to section 4D (a) . This provides th at whenever the 

Attorney General of the United States brings  an action under  sec
tion 4A, he must notify the various attorneys general of the  States  
if he has reason to  believe such action would probably lead to a sub
stan tial  recovery of damages on behalf  of the citizens o f tha t State. 
Cooperative  efforts between the States and the An titrust  Division 
have been sought and implemented in some cases. We favor this sec
tion that would aid in closer cooperation. It  is limited, however, to 
notification only when a damage action is instituted by the Atto rney  
General. We see no reason why such notification, with the resu ltant 
■cooperative efforts inherent, should not also be required in injunctive 
fictions. To this regard, we do recommend, therefore,  that  the refe rence to section 4A be deleted.

Section 4D(b) provides that following any notification, the State 
notified would have 90 days to decide whether it would file an action. 
If  it declines or fails  to insti tute suit  within the 90-day period, the 
Atorney General, as directed by the bill, would insti tute an action “in  
place of the State  attorney genera l” and as “parens patriae  of the 
citizens of such Sta te for the purposes of such action.”

W e are not inclined to believe that the notification process of section 
4D(a) would be burdensome. We must agree, however, w ith the re-
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marks of the Department of Justice’s Antitrust  Division tha t the pro
visions of section 4D (b) could create serious problems 

Effective ant itru st enforcement through cooperative efforts of the 
States' attorneys general and the Department of Justice is now com
ing to the forefront. Any ant itrus t litigat ion is t ime consuming and 
quite expensive. Decisions regarding  the filing of a suit must be care
fully considered. This  provision, for automatic filing of su it on behalf 
of var ious States, will most assuredly result in increased pressures on 
already overcrowded judicial dockets. It  will, as you have been told, 
place fu rth er burdens on an already undermanned A nti trust Division, 

As pointed out ea rlier in my remarks, States have had a major im
pact on the subject matte r of antit rus t enforcement. Either individually  
or through cooperative efforts, the States have attacked those violations 
having a direct, significant, m ajor impact. For example, notwithstand
ing tha t a grand jury investigation in the cast-iron pipe indust ry was 
aborted, the States have been active in the cast-iron pipe anti trus t 
litigat ion. Unmanageable situations could arise if, as contemplated 
by section 4D(b ), the re would lx* an automatic filing of  time-consum
ing and expensive ant itrust litiga tion once a 90-day period had 
passed.

In  addition,  section 41) (b) could create, unfortuna tely, an atmos
phere which, in our view, would defeat the main objective of section 
4C; t ha t of “adding 50 more s trings  to the ant itrust bow.’’ California 
and New York have well staffed and trained ant itrust divisions in 
the Attorney General’s office. Virgin ia and many other States are 
now in the process of either enacting effective anti trust laws or inst i
tuting responsive programs in this area.

There are some States, however, which at present have neither the 
staff nor financial resources to establish and maintain a credible en
forcement effort. Section 41) would, I believe, create an actual dis
incentive for such States  to implement anti trust enforcement on the ir 
own. We recommend section 4D(b) not be enacted.

Let me turn  lastly to section 4E. This section permits  States to 
recover treble damages fo r the  entire amount of overcharges or o ther  
damages sustained in connection with any federal ly funded State 
program.

This  section accomplishes two objectives which have long been 
sought after.  F irst , it insures tha t States have a right to recover treble 
damages for all injuries suffered, regardless of how various programs 
were funded. Second, it clarifies the measure of damages tha t the 
United  Sta tes is entitled to. when any anti trus t action involves a S tate 
program tha t is federally  funded.

There should, however, be some fur the r refinement in the phrase
ology of this provision. It  is suggested tha t, rather  than allow the 
United States  to secure reimbursement “under such regula tions as the 
respective Federal  agencies responsible for such programs shall pub
lish,” the United States  be entitled to secure reimbursement of its 
equitable share of any recovery for damages “to be measured in terms 
of its previous contribution to the State program.”

Fo r the same reason that we opposed section 4D (b) , we must oppose 
that, provision in section 4E allowing the Attorney General to inst i
tute suit on behalf of the State if  it fails to brin g any such action itse lf 
with in a 90-day period.
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Aside from my negative comments regarding the provisions allow
ing the A ttorney General to sue in place of State  a ttorneys general. I 
want to emphasize our association's endorsement of the th rus t of ILK. 
12528. With  cooperative effort and with the tools, both procedural and 
remedial, tha t this bill provides, effective enforcement and deterrence 
of ant itru st violations will be enhanced. As reflected in comments by 
others, the b ill creates unique opportunities  fo r balanced and compre
hensive law enforcement.

It  encourages grea ter State innovation and participa tion. It  pro 
vides needed protection for consumers and will lead to a general  
strengthening of the overall competitive economy of the United States.

I appreciate the  oppor tuni ty to ap pear  before you and will be happy  
„ to respond to any questions tha t you may wish to ask. I will do t ha t

aft er the other  gentlemen, who are present with me at the table, have
made br ief comments.

If  it please the committee, I would like to call on Mr. Gerard Dowling 
> of Connecticut to make his presentation.

Air. Seiberling. Thank you, Mr. Aliller.
You may proceed, Mr. Dowling.
Mr. Dowling. Mr. Chairman, and members of the committee, I 

appear on behalf of Attorney General Kill ian of Connecticut, who 
wishes me to express his regrets that he is unable to be here thi s morn
ing. li e had wished to appear a t a p rio r time, and has a commitment 
tha t he cannot break.

I have and would like to present to the committee on behalf of At 
torney General Kill ian a written  statement at the conclusion of my 
remarks.

Mr. Seiberling. With out objection, so ordered.
Air. Dowling. T hank  you, Air. Chairman. I would then briefly l ike 

to read an oral statement by Atto rney General Killian as follows: “As 
attorney general of the State  of Connecticut, I want to register my 
strong  support of Chai rman Rodino’s bill, LI.R. 12528. This bi ll would 
give every State a ttorney general the autho rity to protect our citizens 
from monopoly price gouging.

This auth ority is especially demanded by the monopoly pric ing 
practices which have been encouraged by the  response of the Federa l 
Government to the energy crisis. In  effect, the national administra tion 
appears  to have handed the oil industry an unlimited license to devise 
its own solution to the energy crisis, and this  solution clearly will

• include skyrocketing gasoline, fuel oil. natural gas, and coal prices.
Chairman Rodino’s bill will clearly establish the right of State  

attorneys general to recover damages sustained by individual citizens 
because of monopolistic or anticompeti tive practices. This right has

a been great ly restric ted by recent Federal court decisions.
In  my writ ten testimony, I considered in some detail the legal 

background and arguments in favor  of Chairman Rodino's bill. 
I  want to stress in this  statement  how relevant the Rodino bill is to 
effective State action to protect all of our citizens from the con
sequences of the energy crisis.

I have long contended tha t the present energy emergency si tuation 
is in large pa rt the resul t of decades of monopolis tic practices bv the 
major integrate d oil companies. The  Arab oil bovcott appears  near an 
end, but blackmail, albeit at the hands  of an American corporation
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1 nfor tunately the U.S. Depar tment  of Justice  has shown no willingness to tackle the gian t oil companies. This means th e States, with the ir vastly more limited resources, must attem pt to do what the Federal Department of Justice has so long refused to do.Th at is why I  filed a m ajor Federal ant itrust suit last July . In  th at suit,  we seek to claim damages on behalf of individual consumers of our State.  But  in order  to effect this recovery, we must overcome the Federal cour t decisions cited in my written testimony.
We can, of course, recover the damages for losses suffered by the State itsel f or its political subdivisions, bu t if our ant itru st enforcement powers are to have real teeth, and i f we as representatives of  all of our citizens, are to be able truly  to protect the ir interests, then this bill is a must. At long last we are entering  an age of effective consumer advocacy.
The Rodino bill will allow S tate attorneys general to act as representatives  of the consumers of  a State to assure that the protection intended by the ant itru st laws is afforded them.
Individual consumers lack the resources to attack  these huge monopolies on thei r own. Few consumer groups have the wherewithal to finance an ant itrust suit, which is a particularly costly and prot racted type of litigation.
It is the purpose of Government to represent people and to protect them, and to see to their interests. II.R.  12528 will serve this  purpose and put real teeth into an titrust  enforcement.
As a ttorney general of Connecticut, I have joined with many F ederal antitrust  actions seeking the recovery of damages for individual  consumers as well as fo r the State and its subdivisions. Tn these F ederal mult idistr ict ant itru st suits, we have recovered well in excess of $1 million, over $800,000 in the Antibiot ic case alone. But these recoveries have been effected by the court settlements of very complicated litigat ions, and the courts are increasingly reluctant to oversee the complex details of the formula  for distribution  of damages to individual consumers.
The ILS. Court of Appeals from the Ninth circuit in the Frito-T.ay case last year urged upon the Congress precisely the kind of legislative action embodied in the Rodino bill.
I urge the Jud icia ry Committee and the Congress of the United States  to  take up the invitation  extended by the courts to act and act effectively to insure all our citizens a remedy they are now denied. I respectfu lly urge the prompt enactment, of II .R. 12528.”That  concludes attorney general Kill ian’s remarks. I for myself would only like to add tha t Connecticut fully subscribes to and supports the position on the bill as presented by General Miller.TThe prepared statement of Attorney General Robert K. Killian follows:]

Statement of Attorney General Robert K. K ill ian  of Connecticut

It  is becoming increasingly clear tha t the Federal Courts are presented with a dilemma when they encounter consumer actions wherein the potential number of members in the class may be in the millions.On the one hand, if the Court certifies the consumers of a state as a class, i t may very well impose an intolerable burden on those opposing the class.
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On tlie other hand, if the  Cour t refuses to cert ify the  consumers as a class, 
it  effectively and  tota lly denies  relief , as a pra ctical  matter , to those inju red .

As a general premise, when the  adminis tra tive complexities  and  problems of 
clas s manageability become imp rac tica l to the  poin t of fru str at ing the  entire  
legal proceeding, then the class will not be certified.  Fa ilu re to cer tify  a large 
consumer class, due to adminis tra tive problems, vit iates the int ent and purpose of Rule 23 “Class Actions” of the  Federal  Rules of Civil Procedure.

Theoretically,  the int ent and  purpose of Rule 23 is to allow numerous small 
claim ants , unab le to pro tect  the ir rights  thro ugh  sep ara te suits , the adv antage  of a class actio n judg men t without the burden of actually  par ticipat ing . The 
Manual for  Complex  Litigation, Sec. 1.45, c iting the  U.S. Supreme Court decision 
Haw aii r. Standard,  Oil Co., 405 U.S. 251, conclusively sta tes  th at  “According to 
the  weight of recent decision, th is right of the small cla ima nt to benefit withou t 
alone hearing the  othe rwise proh ibit ive cost of litigat ion  is the most important  procedural right secured  by Rule 23.” (emphasis added)

If  adminis tra tive difficulties have the effect of preventin g class certi ficat ion by the  Courts, then  it mus t follow that  the  g rea ter  the  number of people inj ure d 
by one viola ting the law, the  less chance the  tran sgressor has  of being sued by 
th at  class. The sad res ult  is that  the  citizen-consumer is left  withou t a remedy again st those who would monopolize the  marketplace.

II.R. 12528 provides an alt ern ative  to the  class action by allowing a sta te to 
recover  for the  a nt itr us t wrongs perpe tra ted  on its consumers. In subs tanc e this 
would shi ft the  responsibi lity for  devising  plans for equitable compensation to consumers from the fede ral courts to the  sta te.

The difficulties courts encounter in adm inis tering relief when the re is a consum er class involve giving  prop er notice, identifying the  members of a class 
and calculat ing damages to each member. This bill would remove these issues  
from  l itigatio n by a llowing the  s ta te  to recover aggrega te damages to its  c itizen s and then appo rtion  pro ra ta  sh ares.

The sta tes  engaged  in such a dis trib ution in the  Brag Cases, 314 F. Supp. 710 
(S.D.N.Y*.) affirmed  440 F. 2d 1079 (2nd Cir. 1971) where withou t any  major 
obstac le one hundred million dollars was dis tributed. The problem of a privat e 
class rep resentativ e holding the  residue of an aggregate recovery  has  troubled  
many court s, see e.g. Eise n v. Carlisle rf Jacquel in, 479 F.2d 1005 (2nd Cir. 1973). 
This is resolved when the  Sta te Attorney General takes contro l of thi s fund . 
Yet consumer classes which have  been denied an opportunity  to prove they have 
been victims of predatory  practices include six million  odd-lot pur cha sers of secu rities. Eisen v. Carlisle <£ Jacquelin, sup ra;  purcha ser s of bread wi thin a 
city, Hacke tt v. General Host Corp., 455 F.2d 618 (3rd  Cir.)  cert,  denied, 407 
T’.S. 925 (1972) ; pur cha ser s of eggs within  the  United States,  United Egg Producers r. Bauer Internatio nal  Corp., 312 F. Supp. 319 (S.D.N.Y. 1970) ; pu r
chasers  of gasoline within pa rti cu lar sta tes , City  of Philadelphia v. American  
Oil Co., 53 F.R.D. 45 (D.N..T. 1971), Haw aii v. Standa rd Oil Co., 301 F . Supp. 982 
(D. Haw aii 1969), affirmed  on other  grounds . 405 U.S. 251, 256n. 6 (1972).

Whethe r the  consumer can recover und er Rule 23 depends on unpredictable 
jud icia l d iscre tion und er t ha t rule

It  is evident th at  an alt ern ative  to the  class action in consumer actio ns is 
necessary  if citizens are  to have a relia ble redress  for damages and injuries 
sus tain ed by them in the marketp lace.  Both Hawaii and  Cali fornia have rece ntly  
attempted  an alt ern ative  by bringing  ac tions as “pare ns pa tri ae ” to recover damages for injuries to the states ’ individual citizen-consumers, and  to the  stat e’s 
general economy. “Paren s Pa tri ae ” is of his tor ic origin and refers  to a king 's 
power as gua rdian of persons und er legal disabi lity  to act for  themselves. When 
the  Union was formed,  the  sta tes  reserved thi s power to themselves. Although 
the  courts allow a sta te  inju nct ive  rel ief und er Clayton Sec. 16 when suing as 
“parens  pa triae .” they  have rejected  att em pts  by Haw aii and Cali forn ia as 
“parens  pa tri ae ” to recover for injuries to the sta tes’ individual citizens- consumers. and to the s ta te’s general economy.

Judges  u nsu re of t he ir adminis tra tive capa cities would have Congress cre ate  a less burdensome solut ion to the  problem of over-charged consumers than  the  clas s action.
The U.S. C ourt of Appeals. Ninth Circuit , in California r. Frito-Lag, 474 F. 2d 774 (1973) held  th at  the  Sta te as “parens pa tri ae ” could not sue and recover 

treb le damages on beh alf of its  citizens-consumers.  The court, however , offered jud icia l guidance for  a legislative solu tion by the  fol low ing :
“The sta te  most persuasively  argues th at  it is essential  th at  thi s sor t of 
proceed ing be made ava ilab le if an tit ru st  viola tions  of the sort  here alleged



ar e to be ren de red unprofi tab le an d de terre d . . . How ever, if  tli e st at e is to  
be empow ered to ac t in th e fas hio n he re  sou ght we feel  th at au th or ity mu st 
come no t th roug h ju di cial  im prov isa tio n hu t by leg islati on  and  ru lemak 
ing  . . p. 777 (em phasis a dd ed )

The U.S. Co ur t of Appeals , Second Ci rcu it,  also sugges ted  a leg isl ati ve  solu
tion in the Ei scn Case, supr a:

“Rule  23 fu rn ishe s no s at isf ac to ry  s olu tion in si tuat ions  w her e imm ense num
bers of consu me rs have been mu lcted in vario us  ways by ille ga l charges . . . 
The pro blem is rea lly  one fo r solut ion  by Congres s . .

Th e th ru st  of these opin ions is cle ar.  The Un ited St ates  Con gress mu st ac t 
pos itiv ely  in accor dan ce wi th propose d 11.R. 12328. Th is type of leg isl ati on  wil l 
pr otec t th e righ ts  of our citi zen -consu mer, as  well as  enh ance the  st at e' s powers 
in protec tin g the  ge neral  economy fro m m onopol ization .

State of Connecticu t,
Attorney General 's Office .

Ha rtf or d,  A pr il S, 197 4.
Re H.R. 12528, 93d Congress 2d Session.
J ames  F.  F alco, Esquire ,
Counsel , H ouse J ud ic iary  C ommit tee ,
Ra yb ur n HO Ii, Wa shington , 1).C.

Dear Sir : Pr esen tly  pen din g in the  Fe de ra l D is tri ct  Court s ar e va rio us  cas es 
th a t ar e aw ai tin g cla ss ce rti fic ati on  un de r Ru le 23 of the  Fe de ra l Ru les  of Civi l 
Pro cedure.  A few of these ar e an ti tr ust  act ions  brought by Sta te s’ Atto rneys Gen
er al  with  po tent ia l cla ss members  numb eri ng  in the  mil lion s. Conceivably , non e 
of the se cla sse s will be ce rti fie d;  not  fo r lack of stat ut or y vio lat ions, an d conse
qu en t damage to consum ers,  bu t ra th er , bec aus e the  co ur ts feel  th a t classes  of  
such gr ea t size  a re  ad min ist ra tiv ely unma nag eab le.  Th is resu lt vi ti at es  the policy  
th at gene ra ted Ru le 23, an d is un witt ingly supp or tiv e of the an ti tr ust  viola tor  by, 
in effect , fo ste rin g an ti-comp eti tive ac tiv ity  by those who serve or tr an sa ct  bus i
ness  w ith  la rge n um bers o f consu mers.

H.R. 12528 will go fa r to cu re  th is  ineq uit y in repr es en ta tiv e law su its  com
menced aft e r th e propose d legisla tio n is ena cted. I believe, how ever, th at H.R . 
12528 shou ld be am end ed by sjiec ifica lly stat in g th a t ihe leg isl ati on  be g iven  re tro
ac tiv e appl ica tio n a t leas t to the ex tent  of tho se cla ss ac tio ns  presen tly  pending , 
and aw ai tin g cer tificat ion .

If  H.R. 12528 is  g iven re tro ac tiv e effect the st at es ’ at to rn ey s general  need the n 
only  am end  thei r c om pla int s to  inclu de a count '‘Parens Pa triae '’. Upon  accep tan ce 
by the C ourt, th is  count would  be effec tive from  the  dat e of th e or ig inal  c om pla int , 
an d wou ld rem ove  th e necessi ty of a new  com pla int  being filed and serv ed,  wi th 
th e con seq uent st at u te  of lim ita tio n conside rat ion s. More im po rta nt ly , it would 
more effici ently  pro vide com pet ent represen ta tio n to mil lion s of th is  co un try ’s 
con sum ers  wh o h ave  been v ict imize d by a n ti tr ust  v iola tion s.

Re tro ac tiv e opera tion is un iqu ely  fit tin g fo r leg isla tion such  as II.R.  12528. I t 
wi ll w ith stan d the obj ect ion s to  re tro ac tiv e leg isl ati on  viz . wan t of noti ce, lack  
of kno wle dge  of pa st  con diti ons , an d th a t such law s di stur b fee lin gs  of  secu rity 
in pa st  tra ns ac tio ns . None of these ar e va lid  obj ect ion s in th a t de fend an ts ar e 
presen tly  on notice as  to th e all eg at ions  filed. A new cau se of ac tion ha s not been 
cre ate d, bu t ra th er , wha t has been provide d is viab le, efficient access  to th e 
Fe de ra l Co urts allo wing redress from an ti tr ust  v iola tion s.

Defen da nts should  receive  li tt le  cons ide rat ion  if the y arg ue  th a t the y par 
tic ipated  in an ti tr ust  violati on s aff ect ing  mil lion s of con sum ers  bec aus e the y 
fe lt the  un ma nage ab ili ty of th e cla ss would  rend er  the m immu ne from pros
ecu tion . Th is is ce rta in ly  no t the typ e of in te re st  th a t should  be pro tec ted . 
H.R . 12528 is cu ra tiv e leg isla tion and it  fu lfil ls and sec ure s ra th er  tha n fr ust ra te s 
and de feats rea son abl e exp ectat ion s. Re tro ac tiv ity , fu rth er m or e would  no t vio
la te  c on trac tu al  obl iga tion s, ta ke  p rope rty  with ou t due p rocess  no r i nt er fe re  w ith  
judicial  mat te rs .

To  be give n retro ac tiv e opera tio n, ho wev er : the st at u te  mus t specific ally  con 
ta in  lang uage  to th at  effect. 2 Su ther land  Sl at ut or y Con stru ctio n § 41.04 a t page 
252 (4th Ed. 1973) sta tes the  fo llowing :

“R etr ospecti ve  opera tion is no t favored  by the cou rts , ho wever : an d a law  
wil l no t be con strued  as re troa ct iv e un les s the ac t clearly, by express lan
gua ge or  nec ess ary  imp lication , indica tes th at  the legi sla tu re  int ended a 
re troa ct iv e appl ica tio n.”



C as e law  in dic at es  th a t th e court s wou ld ap ply II .R . 12528 re tr oacti vely  if  th a t in te n t is  ex pr es sly s ta te d  in th e st a tu te . Civil  law s re tr oac tivel y  addin g  to  th e  
m ea ns  of  en forc ing ex is ti ng  ob lig at io ns  a re  va lid . Rem ed ia l le gi sl at io n is val id  pr ov id ed  ve st ed  ri gh ts  a re  no t d is tu rb ed  nor  con tr ac tu a l ob liga tion s im pai re d.  
(S ee  I .8.  v. Vill ag e Corp.,  298 F2 d 81G (CA 4t h 19G2) ; U.S. v. Per ry , 431 F2 d.  1G2G, (CA  9t li 197 9).  Si mply st at ed , if  re tr oacti ve  ap pl ic at io n is in te nd ed , re a so na bl e,  a nd  n ot  m ea su ra bl y unfa ir , it  wi ll he give n eff ect .

In  su m m ar y,  s ta tu te s  re la ti ng  to pro ce du re  ap pl y to  pe nd ing as  we ll as fu tu re  proc ed ings . How ev er , th e  in te n t of  th e  le gis la tu re  m us t he c le ar to  ju s ti fy  re tr o ac tive ap pl ic at io n of  a pro ce dura l st a tu te . (S ee  C ltova n v.  duP ont,  217 F.  Su pp . 
808, (E D  Mich 19G3) ; Sim on so n v.  In te rn a ti ona l B ank, 14 NY 2d 281 (1 9G 4) ). T he pri m ary  influ en ce  of  th is  s ta tu te  is in th e pu bl ic  ra th e r th an  p ri va te  in te res ts , and re tr oacti ve appl ic at io n w ill  co incide  and en ha nc e st and in g  pu bl ic  po lic y.

Ve ry tr u ly  yo ur s,
R obert  K . K il l ia n ,

A tt orn ey  Ge neral .
By  Gerald J.  Dow ling , 
A ss is ta n t A tt o rn ey  Ge neral .

Mr. S eiberling. Thank you. We appreciate your remarks and those of your a ttorney general.
Mr. Miller. The next speaker will be Mr. Marvin of Ohio.
Mr. Seiberling. Let  me simply say tha t as a Representative  of the State  of Ohio, I  am pa rticu larly  gratified that  it has sent Mr. Marv in here today to give the remarks of our attorney general, who was not able to be here though he hoped to be.
Thank you.
Mr. Miller. I would concur in the chairm an’s observation that Ohio is well represented here today.
Mr. Marvin. Congressman Seiberling, Attorney General Miller, thank you for those introductory remarks. The attorney general is unable to accept your invitation to appear here.
Ohio Attorney General William J.  Brown is unable to accept your invita tion to appear personally here today to present his views con

cerning 1I.R. 12912, commonly referred to as the  parens patr iae bill, cosponsored by Congressmen Rodino. Jordan . Mezvinsky and Seiberling. General Brown has asked that  T relay to you. and especially to  you. Mr. Seiberling, his grat itude for th is kind invita tion.
With your prio r consent, he has asked that I present his views and those of the ant itrust section of the Ohio attorney general's office on the bill. This testimony states our firm endorsement of the bill, the reason therefor and attem pts to ident ify certain problems which may exist.
At the outset it is worthwhile to observe that  the  fundamental principles upon which the ant itru st laws are based are among the most widely shared values in th is Nation. People who agree on nothing else believe in honest and vigorous economic competition. So we star t from the point tha t fai r and vigorous ant itru st enforcement commands support as no other im portant societal policy.
Although some have debated whether the Federa l enforcement agencies have been sufficiently vigorous over the  last several decades, there is no debate as to State enforcement because there has been rela

tively little  such enforcement. That situat ion is changing rapidly across the country.
I he bill seeks to solve problems encountered by State attorneys gen

eral in antitru st enforcement. Two of the  problems were recent ly iden-
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tified in tlie opinions of the United States Supreme Court in Hawaii
Standard  Oil. 405 U.S. 251 (1972) and of the ninth  circuit in Cali

fornia. v. Frito-Lay,  474 F. 2d 774 (9th Cir. 1973) cert, denied 412 U.S. 
908 (1973).

In Hawaii,  the Supreme Court held that  a State may not sue for 
damages for an in jury  to its general economy caused by a violation of 
the ant itrust laws. The Cour t’s ho lding was not based upon constitu
tional princip le, hut upon its interpreta tion of what the Congress in
tended by enactment of section 4 of the Clayton Act.

An entirely different question was present in Frito-Lay because 
there California was seeking redress for injury to its citizen-con
sumers not to its general economy. The ninth  circuit held tha t Cali
fornia had no standing under parens patriae  theory to claim those 
monetary damages, again, for the reason that Congress did not intend 
section 4 of the Clavton Act to confer this authority.

These decisions have placed 50 States in what we believe to be an 
awkward position. Assume, for example, that  a State attorney gen
eral has evidence of two ant itrust violations. The first is a price fix 
of a product purchased, we might call it a shelf product,  occasionally 
by many end consumers for less than  a dollar. The second is a con
certed boycott by members of an indus try which drives a company 
out of business, drives it into bankruptcy, and requires its employees 
to find other employment.

Hawaii and Frito -Lay  render a state attorney general impotent to 
redress the injuries suffered by the State or its citizens. Some persons 
have said that  nothing is lost thereby, since alternative remedies 
exist in the opportunity  for individual citizens to commence a class 
action in the price fix case, and in the ruined company's p rivate cause 
of action in the boycott case. But  neither point is necessarily valid 
in practical  terms.

Whether the price fix case would ever come to court depends more 
on chance, on whether the claimants, who may have been injured  
only to the extent of a few dollars , or their  attorneys  have the sophis
tication. psvchic energv and the monev to carry  them through long 
and lean years of uncertain and complex litigation. Besides, if the 
tria l judge does permit a citizen to sue on behalf of his fellow 
citizens under  rule 23. it is basically on the theory tha t the ant itrust 
laws and rule 23 permit him to act as a “private attorney general.’’ 
Why, then, should not the real attorney general he authorized to do 
so ?

Tn the ca=e of the concerted boycott, there is no remedy for the 
dollars paid in unemployment compensation, welfare, reemployment 
services, or  for the tax revenue lost from a going business and em
ployed citizens, each being elements of injury to the State's general 
economv.

And in both cases, there are undesirable side effects: These persons 
v-ho fleeced the public are permitted to pocket the fru its of thei r 
illegal conspiracy; an injury has been sustained for which there is 
no legal redress; and the citizens’ legitimate expectations of vigorous 
law enforcement remain unfulfilled.

Ohio believes as a m atter  of  policy th at such result s are untenable. 
We believe tha t the problems identified bv these two cases should 
be corrected legislatively and we endorse the princ ipal elements of 
this bill intended to change these results.
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The bill also addresses a th ird  problem hindering effective anti trust enforcement: the unduly high standards of proof for damages in class action cases. I t is frequent ly argued by the defense ba r t hat  a stric t class action approach requires evidence establishing the  precise claim of each class member. In  the assumed hypothetical where millions  of person in a State  may be injured only to the extent of a few dollars, such a stri ct class action approach cannot result in recovering from the defendants all of their ill -gotten gains.
Thus, a princ ipal purpose of parens patr iae theory is to take the case beyond the strictu res of a pure class action and to allow a more generalized recovery upon more generalized proof of damages.New section 4C(b) (1) in both parens patr iae and class representative cases involving damages sustained bv the citizens allows the State to prove those damages with evidence based upon stat istical sampling methods and relieves the State from the sometimes impossible burden of providing individual transac tion data.
Ohio applauds  this  clarification of  the emerging princip le of allowing the Federal courts liberally  to construe the requirements of proof in cases involving massive an titrust  violations affecting large numbers of consumers.
Thus, legislative attention to these three problems of damages to the general economy, standing of the S tate attorneys general to prosecute consumer claims, and proof of damages sustained bv consumers, can significantly improve the competitive vita lity  of the American economy by substantially  enhancing the environment for antitrust  enforcement.
It  is not necessary here to trace the history of the parens patr iae concept since that has been accomplished by other witnesses and is also concisely stated in the Hawaii opinion a t 405 U.S. 255-259. We would like to offer some observations about several pract ical problems raised by the bill in its present form, which in the opinion of our office may stimulate test litiga tion over the course of the years to come.First, new section 4C (a) (1) provides as follow s:

Any A ttor ne y Gen eral  of  a st a te  ma y bri ng a civi l ac tion  in  th e na m e of  such  s ta te  in th e d is tr ic t co urt s of  th e Uni ted S ta te s under  Se cti on  4, or  16, or  bo th , of th is  Act . an d he  sh al l be en ti tl ed  to  reco ve r dam ag es  and se cu re  o th er re li e f a s  pr ov id ed  in  su ch  sect ions .
(1 ) as  pare ns p a tr ia e  of  th e  ci tize ns  of  th a t st a te , w ith re sp ec t to  da m ag es  pe rs on al ly  su st ai ned  by such  ci tiz en s,  or.  a lt e rn ati vely , if  th e co urt  fin ds  in it s  d is cr et io n th a t th e  in te re st s of  ju st ic e  so re qu ir e.  as  a re p re se n ta ti ve m em be r of  th e  cl as s co ns is ting  of  th e  ci tize ns  of  th a t st a te , wh o ha ve  been  pe rs onal ly  dam ag e d ;

I bus this section deals directly with two of the three problems set for th at the beginning of th is testimony. I t empowers an at torney general to commence suit to  recover damages sustained personally by the Sta te’s citizens, but in mutual ly exclusive ways: Either  as parens  patriae or as a class representative.
We perceive no reason for limiting the action to one or another, especially since the theories do not cover the same ground. A class action approach may prove inadequate in a given case.AA e. believe tha t an attorney general should be able to proceed at least in itially under both theories. To foreclose him from keeping both options open, as the present language does, may seriously hamper a State  s case.
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Second, if an attorney general proceeds under new section 4C(a)  (1) 
as parens patriae, there may he a constitutional issue raised by a c iti
zen that his claim is being expropria ted by the State government. The 
question raised is whether the citizens who have personally sustained 
damages are constitutionally required to be notified of the commence
ment of such suit and  to be given an opportunity to exclude themselves.

While this  poin t may introduce an unwelcome wrinkle in a welcome 
theory, we l)elieve that  there is an answer. A responsible argument can 
be made that due process is afforded in tha t (a) the bill gives individ
ual claimants an oppor tunity to present a claim agains t any fund 
recovered and (b) the bill does nothing but add to present rights , 
thereby  leaving the individual  citizen with, first, his private righ t of 
action, second, an opportuni ty to assert a class action, and third , now, 
to allow his claim to be pressed by the State attorney general as well.

Thus, we believe the  constitutional argument, which may be raised 
by the defense bar if the Congress does pass this bill, and although 
they are interest ing to constitutional lawyers, can be met and there is 
no defect to constitutional analysis to the language  as presently 
phrased.

Thi rd, another major question left open is w hether the provisions 
of rule 23 apply to the  second provision of paragraph (a) of 4C, which 
would authorize a State attorney general to sue as representa tive of 
a class consisting of all of its damaged citizens.

A companion question is raised by the requirement tha t the court 
make an affirmative finding—and presumably tha t a State  attorney  
general make an affirmative showing—that “the interes ts of  justice so 
require” prio r to the attorney general being allowed to proceed as class 
representative . At first reading of the statu te, it appears tha t rule 23 
standard s are deemed to be met by an attorney general. But on close 
analysis, it is not at all clear whether the trial court must find the 
prerequisi tes of  rule 23 present in the  case or, on the other hand, may 
simply decide based upon “the interests of justice.”

In  the latt er event, what elements are included in the standard, 
“in terest  of justice” ? ITow can such a vague finding be reviewed by an 
appellate court? In any event, skillful defense counsel will surely raise 
the argument tha t Congress did not intend to waive rule 23 prerequi
sites unless your intention to do so, if in fact tha t is your in tention, is 
manifes tly expressed.

We suggest that  if it is the in tent of the committee to provide State 
attorneys general freer  access to the courts as class representatives, 
then the section under consideration should be amended to allow fo r 
this explicitly. There is justification for so relaxing the rule 23 pre 
requisites on the theory that a S tate attorney  general is an ideal class 
represen tative of a large number of consumers.

The eminent group of jurists comprising the mult idist rict panel 
supports this view, fo r in the Manual for Complex Litigatio n a State 
attorney general is referred to as a “ natura l” class representative sec
tion 1.44. CCH ed. 1973. This concept has also l>eon approved in con
tested litigation. See In  re Coordinated Pre tria l Proceedings in Anti 
biotic Ant itrus t Actions. 333 F. Supp. 267, S.D.N.Y., 1971, at 269.

In  fact, Judge Inze r Wya tt, in related pretrial  proceedings of the 
antibio tic ant itrus t cases said tha t it is hard  to conceive of a more 
appropriate class representa tive of retail consumers than  a State at
torney  general. 333 F.2d at 278.
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Four th, one of the princ ipal reasons tha t State attorneys general 
are not more active in the developing and emerging field of ant itrust 
enforcement is tha t it is expensive to operate an adequately staffed 
and equipped office o f prosecuting ant itrust attorneys. Fina ncin g of 
law enforcement generally is a continuing problem but in the context 
of anti trust, a solution is within reach.

The attorney's  fee provision of the Clayton Act has made private 
enforcement possible. Other  than the exceptional case where large 
damages are suffered by a large business, private enforcement would 
not happen without the a ttorney’s fee provision.

If  it is the inten t of the Congress to simulate expanded anti trus t 
enforcement at the State  level, as H.R. 12921 would do, then the fi
nancing mechanism of attorney’s fee should be fu lly employed. The 
courts have awarded State attorneys  general attorney’s fees in sec
tion 4 cases, but to shore up and preserve tha t situat ion it may be 
advisable to add the words “including attorney’s fees’’ a fte r the word 
“costs” in line 7 of page 3 of the bill.

Fi fth:  New section 4D has attra cted  considerable testimony of a 
critical nature. I would say here basical ly Ohio supports the position 
tha t section 4D is not. entirely necessary, and General Miller has 
testified on tha t point.

To sum up this testimony, although this  testimony intentionally  
avoided an abstract or theoretical elaboration of the practica l issues 
raised, we would be g lad to consult fur the r with the committee staff 
on such points if it is desired.

Our purpose in presenting this testimony today is to urge its pas
sage, and to give you our view of interpreta tive problems it may 
encounter at the tri al court level. Attorney Genera l Brown appreciates  
this committee’s interes t in ant itru st enforcement problems at the 
State level and the committee's time in hearin g his testimony and the 
testimony of his fellow attorneys general.

Again Attorney General Brown thanks you for your invitat ion, 
Congressman Seiberling. to present these views.

Mr. Seiberling. Thank you, Mr. Marvin, for a very well thought 
out and a very practical  statement, and some very good suggestions.

Mr. Miller. Mr. Desiderio.
Mr. Desiderio. Mr. Chairman, and members of the committee, T am 

here todav on behalf of Attorney General Lefkowitz of the State  of 
Xew York, and he wishes me to th ank the committee for  this oppor
tunity to present the views of the State  of Xew York on H.R. 12528.

The attorney general has prepa red a comprehensive writt en state
ment. which comments on the provisions of that bill, and I ask the 
permission of the Chai r to file the copies of tha t written statement 
for your p rinte d record.

I will make brief oral remarks, which are based on the comments 
in tha t statement.

Mr. Seiberling. Without objection, so ordered.
[The prepa red statement of Attorney General Louis Lefkowitz  

follows:]
Sta tem ent  of  L o uis  J.  L efk o w it z , A tt or ne y G en er al of  N ew  Yor k

I wish to thank the Committee for this opportunity to comment on the amend
ments to the Clayton Act tha t are proposed in H.R. 12528. I have headed the 
New York Attorney General’s Office continually since 1957. Over the years, 
therefore, I have had a rare opportunity to observe my office develop broad 
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ex pe rien ce  in  th e field of  a n ti tr u s t en fo rc em en t. Th e ex pe rien ce  which  my office 
lia s ga in ed  duri ng  th a t long  pe rio d of  tim e se rv es  as  th e ba si s fo r my co mmen ts 
he re  toda y.

The  pr op os ed  Bi ll,  a s I unders ta nd  it.  wo uld  per m it  a st a te  a tt o rn ey  ge ne ra l 
to  m ain ta in  civ il a n ti tr u s t ac tions in th e fe der al  co urt s as  pa re ns  pa tr iae,  to re 
co ve r da m ag es  and o th er re lie f, bo th  fo r in ju ri es pe rs on al ly  su st ai ned  by c it i
zens  of  th e  st a te  an d al so  fo r in ju ri es to  th e ge ne ra l eco nomy  of  th e st a te  or  it s 
po li tica l su bd iv is io ns . The  Bill wo uld  al so  es ta bli sh  pr oc ed ur es  fo r th e rec ov ery 
of  ag gre gate  da m ag es  in  su ch  ca ses. In  my  op ini on , such  le gi sl at io n is des ir ab le  
to  in su re  th e  co nt in ue d ef fecti ve  en fo rc em en t of  a n ti tr u s t po lic y in th is  co un try.

In  th is  st at em en t.  I wi ll fi rs t se t fo rt h  th e ba si s fo r th e in te re st  of  th e S ta te  
of  New  Yo rk in th e prop os ed  le gis la ti on : sec ondly . I wi ll ex pl ai n wh y New Yo rk 
co ns id er s it. ve ry  im port an t th a t le gi sl at io n of  th is  ki nd  be enacte d ; an d th irdly .
I w ill  m ak e a few co mmen ts  ab ou t som e spe cif ic poin ts  in th e Bi ll.

F ir s t of al l. I wi sh  to  m ak e it ve ry  cl ea r th a t th e  S ta te  of  New  Yo rk does 
ha ve  a ve ry  su bst an ti a l in te re st  in  seeing  le gi sl at io n of  th is  kin d en ac ted.  Thi s 
in te re st  is ba se d on New York's re co rd  of  vig or ou s a n ti tr u s t en fo rc em en t duri ng  
th e p ast  tw en ty  y ea rs  u nder  b oth  s ta te  a nd  f ed er al  la w.

Ne w Yor k' s ow n a n ti tr u s t en fo rc em en t st a tu te , th e  Don ne lly  Ac t,1 w as  fi rs t 
en ac te d  in 1899 2 an d ha s bee n in  for ce , th er ef or e,  fo r al m ost  as  lon g as  th e 
She rm an  Ac t its el f. The  ex is te nc e of  a S ta te  a n ti tr u s t law. as  su pp lemen t to 
fe dera l en fo rcem en t, has  mad e it  po ss ib le  fo r th e  New Yo rk A ttor ne y Gen er al  to  
pr om ot e th e  co m pe tit ive fr ee  en te rp ri se  sy stem , on an  in tr a -s ta te  ba sis , w ithi n 
New Yor k' s own lo ca l m an ufa ct uri ng , d is tr ib ution , re ta il , an d se rv ice tr ad es . 
The  ef fo rt s mad e by th e New Yo rk A ttor ne y G en er al 's  Office in  tr ad it io nal a n ti 
tr u s t en fo rc em en t ac ti v it ie s we ll kn ow n.  Th ese ef fo rts co nt in ue  una bat ed to  th e 
pr es en t da y—al w ay s w ith  a sing le  ob ject ive in  mind : to p ro te ct  th e  pu bl ic  from  
th e ef fect s of  a nt ic om pe ti tive  m on op ol is tic  p ra ct ices .

In  th e  la s t de cade , th e New Yo rk A ttor ne y G en er al ’s Office has  al so  br ou gh t 
se ve ra l ac tion s in th e  fe de ra l co ur ts , under  th e pr ov is io ns  of  Se cti on  4 an d Ifi 
of  th e Cl ay ton Act , to  re co ve r tr eb le  da m ag es  an d in ju ncti ve re li ef on ac co un t 
of  vi ol at io ns  of  th e fe der al  a n ti tr u s t laws. Th ese ac tion s ha ve  been br ou gh t no t 
only on be ha lf  of  th e S ta te  in it s p ro pri e ta ry  ca pa ci ty , bu t also , whe ne ve r appro 
p ri a te . on be hal f of  su bord in at e gov er nm en ta l en ti ti es and th e in div id ual  c it i
zens  o f th e Sta te .

In  ju s t th e  la s t si x ye ar s,  th e nu m ber  an d co m pl ex ity of th es e ac tion s has  
in cr ea se d su bst an ti al ly , and th e im por ta nce  of  su ch  li ti gati on , to  th e S ta te  an d 
it s ci tize ns , has  gr ow n pro port io nal ly  gre at er . To  m ain ta in  th is  in cr ea sing ly  
mor e im port an t an d comp lex  fo rm  of  li tiga tion,  a sp ec ia l un it  of  th e  A ttor ne y 
G en er al 's  st af f ha s been  des ig na te d by me to  han dle  th e  S ta te ’s fe der al  a n ti 
tr u s t li ti gat io n .

Ne w Y'ork  has a num ber  of  su ch  ac tion s pre se nt ly  pe nd in g an d.  in  th is  re ga rd , 
is ac tive ly  part ic ip a ti ng  in  th e  fo llo wing co ns ol idat ed  fe der al  m ult id is tr ic t pro 
ce ed in gs : th e Ani pi ci ll in  L it ig at io n .3 th e  Cas t-Iron  Pi pe  L it ig ati on .4 th e Gov ern
m enta l A uto  F le et  Sa les L it ig ati on ,5 th e M as te r K ey  L it ig ati on .6 an d th e M ul ti - 
d is tr ic t Ve hi cl e A ir  Pol lu tion  L it ig at io n .7 Ov er th e ye ar s,  my  office has  als o p a r
ti c ip ate d  in  a nu m be r of  si m il ar ac tion s in which  su b s ta n ti a l se tt le m en ts  ha ve  
been ac hi ev ed  on behalf  of  th e  S ta te , it s  pol it ic al  su bd iv is io ns , an d it s ci tiz en s.

O ur  ex pe rien ce  in  th es e ca se s show s th a t th e  tr ad it io na l a n ti tr u s t en fo rc e
ment , ro le  of th e S ta te , th ro ugh it s  A tto rn ey  G en eral , lia s cl ea rly  ta ken  on a 
who le ne w dimen sio n.  The A ttor ney  Gen eral  is no lo ng er  lim ited  to  sim ply pro s
ec uting  an d en jo in in g a n ti tr u s t vi ol at io ns . He al so  has  a po si tive  ro le  to  pla y 
in  ac tu a lly  obta in in g co m pe ns at io n fo r th e  vi ct im s of  th es e viol at io ns . In  th e 
co mplex  so ciety in  whi ch  we liv e, th e  A tto rn ey  G en er al  is  of te n th e  on e in 
di vi dua l in  th e  S ta te  who  ca n best  fu lfi ll th e  ne ed  th a t ex is ts  to  obt ai n su ch  
co m pe ns at io n fo r bo th  su bord in ate  gov er nm en ta l en ti ti e s an d in div id ual  
ci tiz en s.

1 N ew  Y ork  S ta te  Gen er al  Bus in es s La w. S 340 (M cK inne y’s 19 68 ).2 See New York Sta te Bar Associat ion, Report of the Special Committee To Study The New York A nti tru st Laws (1957).
»st rt c  of New York  v. Bristol-Myers Company, et al., Civil Action No. 2964-70 (D.n.c.i.
4 St ate  of New York  v. American Cast Iron Pipe Company, et al., C.A. 71-1071 (N.D. Ala.).
8 State  o f New York v. General Motors  Corporation, et al., 71 C. 2072 (N.D. Ill .).« Sta te of New York v. Pmhar t Corporation, et al., Civil Action 14.236 (D. Conn.) ." Stat e of New York v. Automobile Manufacturers Association, Inc.,  et al.. No. 70- 1137-R (C.D. C al.).



In bring ing such actions, New York and its  sis ter  sta tes  have dem ons trated 
tha t the  socalled “priva te"  enforcement weapon of the  Clayton Act can be most 
effectively utili zed by sta te  public officials. A treb le damage actio n by a stat e 
atto rney  general, on beha lf of subord ina te governmental entiti es and individual 
citizens, is indeed a potent weapon, and it  is the  only means  ava ilable  th at  is 
truly equal to the tas k of dealing with monopolistic practices th at  cause wide
spread inju ry. The rea l th re at  that  is posed thereby to potent ial an ti trus t viola
to rs  makes it possible, at  long last , to det er antic omp etit ive conduct which may 
affect thousands, or even millions, of potent ial victims.

The activ e role, which all sta te  a ttorne ys general have played  in federal  treble  
damage  litigat ion  over  the  last ten year s, is a direct res ult  of the  success  th at  
was achieved in the  ear ly lOGO’s in the  elec trical equipment consp iracy cases .8 * 
Those cases graphically dem onst rated the  full potentia l of Clayton Act litigat ion  
as a means by which local governmental ent itie s could more effectively deal with  
broadscale monopolistic practices.

The elec trical cases clearly showed, und er ext rao rdi nary proc edural cir 
cumstances, the  pra ctical  benefits that  all governmental ent itie s might hope to 
achieve  thro ugh  such  litig atio n in appro pri ate  actions. Never theless, tru ly ef
fective  enforcement, on behalf of large classes  of governmen tal ent itie s and  in
dividual citizen consumers, was only made possible, for the  firs t time, as a re
sult  of two very important subse quent proc edural developments. I speak, of 
course, of t he procedural changes brou ght  abou t by the  196G amendment to Rule 
23 of the Federal  Rules of Civil Proc edure and by the  enac tment of the  federa l 
Mu ltid istr ict  Lit igat ion Sta tut e.0

Amended Rule 23 has greatly fac ilit ate d the efforts  of sta te attorneys  general  
to secure redress  on behalf of the sub ord ina te governmental ent itie s in any sta te.  
Certif icatio ns of sta tew ide  governmental class  actions have occurred in seve ral 
cases. While  defend ants will stil l fight ha rd  to prev ent it. the  cert ifica tion  of 
a sta tew ide  governmental class action is now practic ally  automatic  in any given 
case.

In add ition, the  Mu ltid istr ict  Lit iga tion Statu te has made it  possible for 
several sep ara te sta tew ide  class actions  to he conc entrated  in a single foru m 
at  the same time. In such instan ces, counsel for  the  var ious sta tes  have been 
able to join  in common cause and pool their resources. The abi lity  of the states  
to join forces in thi s manner has  made it possible  for  them  to more effectively 
conduct the  often  lengthy, voluminous far-flung, tedious , and very’ necessary, 
pre tria l discovery prog rams th at  are usual in these cases. This  oppo rtun ity for  
consolidated and coordinated  effor t by the  sta tes  has  tended to equal ize the  
respec tive abi litie s of large  corporate defendants  and  of governmenta l an tit ru st  
victims to carr.v on pro trac ted , complex, and expensive legal proceedings.

From the  point of view of sta te attorn eys general, these have been welcome 
and imp ortant  developments. The procedural changes have  indeed enabled many  
sta tes  to achieve s ignificant recover ies in recent years . Nevertheless, the  necessity 
for proceeding on a case by case basis  has made it difficult for  sta tes  to effec
tively exercise all of the  rights  they claim on behalf of the ir citizens and po liti 
cal subdivis ions.

It  is clear th at  sta tew ide  governmental Clayton Act litigat ion  does have  the 
potenti al for being a meaningful deter ren t to the  broadscale  monopolistic prac 
tices of large and powerful corporations. However,  that  potent ial will never be 
fully  achieved unti l it  is firmly establish ed th at  a sta te may recover total agg re
gate  damages for of the  injuries inflicted on i ts citizens or economy by reason 
of an an tit ru st  vio lation.

Amended Ride 23 has been a step  forw ard  in  thi s direction, but  i t has not gu ar 
anteed the  abi lity  of a sta te  to assert thi s right in every case. Some courts have 
indeed allowed sta tes  to represen t classes of individual citizens.10 b ut others  have 
not permit ted  sta tes  to do so, either as class represen tat ive11 or as paren s pa 
tr ia te 12 Furthe rmore , the  Supreme Court , in the ease of IJaicaii v. Stan da rd  Oil,13

8 F o r a fu ll  su m m ar y of  th e fa c tu a l an d lega l h is to ry  of th e el ec tr ic al  ca se  li ti g a ti o n , 
see  Ba ne . Tne  E le ct ri ca l E quip m en t Con sp ira cies , F eder al  Leg al  Fuo li ca tl ons il 9 7 3 ) .

B 2S F .S .C ..  § 140 7.
10 Se e, e.fir.. In  re  Coo rd inat ed  P re tr ia l Pro ce ed ings  In  A n ti b io ti c  A n ti tr u s t A ct io ns , 

333 F. Su pp . 27S (S .D .N.Y. 1971) ; In  re A m pic il lin  A n ti tr u s t L it ig a ti o n , 555 F.R. D. 269  
(D.D.C. 19 72 ).

11 See , e.g ., Philade lp hia  v.  Am er ic an  Oil Co.,  53 F. R.D . 45  (D.N..T. 19 71 ).
12 See.  e.g ., Cal ifor ni a  v. F ri to -L ay,  In c. , 474 F. 2d  774 (9 th  C ir .) , ce rt , de ni ed , 93  

S. Ct. 2291 (1 97 3) .
1 8 405 U.S. 251 (1 972 ).



de ni ed  th e  ri gh t of  a  s ta te  to  reco ve r a n ti tr u s t da m ag es  fo r in ju ri es to it s gen er al  
eco nomy . Fo llo win g up on  th a t op in io n,  th e N in th  C ir cu it  C ourt  of App ea ls has 
al so  de ni ed  th e ri gh t of  a s ta te  to re co ve r a n ti tr u s t da m ag es  fo r an y in ju ri es no t 
re la te  to  c om m ercial  ven tu re s or  e nte rp ri se s. 14

In  addit io n  to th es e se tb ac ks , am en de d Rul e 23 has it se lf  be en  und er  a tt ack  on 
man y lega l fr on ts . So me  co urt s ha ve  co nsciou sly  so ug ht  to  lim it  th e sco pe  of  th e 
Ru le.  Th ey  hav e do ne  so, in som e ca se s,  du e to  a fa il u re  to  pe rc ei ve  th e  pro pe r 
re la ti onsh ip  of  th e cl as s ac tion  pr oce du re  to th e su bst an ti ve is su es ,15 an d in  
o th er  c as es  ou t of  fe a r th a t a “too  l ib e ra l” in te rp re ta ti on  of  the  R ul e wou ld re su lt  
in se ri ou s m an ag eab il ity  pr ob lems and  a n  o ve rb ur de ni ng  o f t he  f ed er al  j ud ic ia ry .10

Moreover, th e mem be rs  of  th e a n ti tr u s t de fens e bar ha ve  al so  been ve ry  ac tiv e,  
bo th  in and ou t of  th e  co ur troo m , in  th e ir  ef fo rts to  em as cu la te  th e tr u ly  re pre 
se n ta ti ve  ch ara c te r an d fu nc tion  of th e  c la ss  ac tio n pr oc ed ur e.17 T heir  e ffor ts  ha ve  
been ai m ed  a t co nv incing  bo th  bench an d bar al ik e th a t ac tion s on beh al f of la rg e 
cl as se s a re  al w ay s in her en tly  un m an ag ea bl e.  Th ey  co nt in ual ly  a sse rt  th a t pr oo f 
of  li ab il it y  in  such  ca se s is im po ss ib le  w ithout fi rs t obta in in g det ai le d  t ra n si ti onal 
ev iden ce  fro m each  an d ev ery one of  hu nd re ds , or  th ou sa nd s,  or  ev en  mill ions , 
of pote nti al  cl as s me mbers.  Bec au se  su ch  a ta sk , in th e ir  vie w,  wo uld be ov er 
whe lm ingly un m an ag ea ble,  they  arg ue  th a t a la rg e co ns um er -typ e cl as s ac tion  
ca n ne ve r lie p ro pe rly m ai nta in ed . Su ch  a rg um en ts  ha ve  rece ived  se riou s co ns id er 
a ti on  in  a nu m be r o f c ourt  d ec is ions .18

In  view  of  th es e ci rc um stan ce s,  it  no w appea rs  th a t st a te  a tt o rn eys ge ne ra l 
ca n on ly a tt a in  th e ir  m aj or Clayt on  Act li ti gat io n  ob ject iv es  th ro ugh th e legi s
la tive  process. I th er ef ore  su pp or t th e am en dm en ts  prop os ed  in  1I.R . 1252S. If  
Clayt on  Ac t li tigat io n  is  to  pr op er ly  fu lf ill  it s fu nc tion an d be an  eff ec tiv e su p
pl em en t to  U ni ted S ta te s G ov er nm en t a n ti tr u s t en fo rc em en t ef fo rts , it  is  es se n
ti a l th a t th is  B ill  be  e na ct ed  in to  la w.

W ith re sp ec t to  th e B il l’s spe cif ic pr ov is ions , I of fe r th e  fo llo wing commen ts 
fo r yo ur  consi dera ti on :

P a ra g ra p h  (a ) (1 )  of prop os ed  Ne w Se cti on  4C wo uld auth ori ze  a st a te  a t
to rn ey  ge ne ra l to  ac t as  pa re ns  pat ri ae  on beh al f of th e ci tize ns  of  th e st a te  “w ith  
re sp ec t to  da mag es  per so na lly  su st a in ed  by su ch  ci tize ns .” A lter na tive ly , th is  
se ct ion wou ld al so  per m it  th e s ta te  a tt o rn ey  gen er al  to re pre se n t a “c la ss  co n
si st in g of  th e  ci tize ns  of  th e  st a te , wh o ha ve  bee n per so na lly  dam ag ed .” Th es e 
a lt e rn a ti ve  pr ov is ions  a re  im port an t be ca us e th ey  appear to  co nf irm  th e ri ght of 
th e s ta te  a tt o rn ey  gen er al  to  ac t in  a re pre se nta ti ve ca pac ity  under  a ll  ci rc um 
st an ce s,  w ithout re ga rd  to  pu re ly  te chnic al re qu ir em en ts . T his  mea ns  th a t,  even  
whe n a st a te  is no t si m il ar ly  si tu a te d  w ith  thos e wh om  i t  wou ld  re pre se nt (a s 
wou ld  be re quir ed  fo r th e  m ai nte nan ce  of  a pro pe r cl as s ac tion und er  Rul e 23 ), 
the s ta te  at to rn ey  ge ne ra l m ay  st il l seek  re dr es s on beh al f of  th e in ju re d  par ti es . 
Thi s is part ic u la rl y  im port an t in  ca se s w he re  th e in ju ry  su ffer ed  by in div id ual  
ci tize ns  may  ha ve  bee n sm al l an d th ere  is no  o th er ch am pi on  wh o ca n ad eq ua te ly  
pr ot ec t th e ir  in te re st s.

I wou ld  hop e, ho we ve r, th a t th e wor d “c it iz en s” , a s us ed  in  P ara g ra p h  (a ) (1 ) 
is  in te nd ed  as  we ll to  in cl ud e poli ti ca l su bd iv is io ns  of  th e  st a te . W hi le  Rule 23 
does m ak e it  po ss ible fo r a  st a te  to  re pre se nt pol it ic al  su bd iv is io ns  w ithi n th e 
fr am ew or k of  a cl as s ac tion , it  is  j us 't as  im port an t,  fo r th e s ta te  a tt o rn ey  ge ne ra l 
to  ac t a s  pa re ns  pa tr ia e  “w ith re sp ec t to  da m ag es  pe rs onal ly  su st a in ed” by poli 
ti ca l su bd iv is io ns , as  it  is fo r him  to  ac t as  pa re ns  pa tr ia e  on  beh al f of  oth er  
ci tiz en s.  If , in fa ct , th ere  is no in te ntion  to  ex clud e th e pos si bi li ty  of  m ai nta in in g 
pa re ns  pa tr ia e  or cl as s act io ns on beh al f of po lit ic al  su bd iv is io ns  un der  P a ra 
gra ph ( a ) ( 1 ) , th en  it  may  be ad vi sa bl e to  m ak e th a t fa c t c le ar in  th e Bill  by in 
se rt in g  th e  phra se  “or poli ti ca l su bd iv is io ns ” w he re ve r th e wor d “c it iz en s” ap 
pe ar s.  I su bm it th a t su ch  cl ar if ic at io n m ig ht  he lp  to av oid fu tu re  li ti gat io n  ov er  
the ex ac t m ea ni ng  o f th e  p ara gra ph.

14 In re M ult id is tr ic t Veh ic le  A ir  P o llu tion , M.D.L. No. 31,  4S1 F.  2d 122 (9 th  Cir. 
19 73 ).

'•> s c r , c.g ., C ity an d Cou nt y of  D en ve r v. Am er ic an  Oil Co.,  33  F.I t.D . 620  (D. Colo. 
19 71 ).

1,1 S ec  gen er al ly  R isen  v. Ca rli sle  rf Ja cq ue lin,  479  F.  2d  1005 (2d C ir .) , ce rt , gr an te d,  
42 U.S.LAV. 3226  (O ctob er  1973) (R isen  I I I ) .

17 Se e, c.g ., Am er ican  Co llege  of T ri a l Law ye rs , R ep or t an d Rec om men da tion s of th e 
Sp ec ia l Com m itt ee  on Rule 23 of  th e  F ed er al  Ru les of  Civil  P ro ce dur e (197 2)  ; see also  
H an dl er . Th e S h if t Fr om  Subst an ti ve  to  Pro ce du ra l In nova ti ons in  A n ti tr u s t S u it s— Th e 
23 rd  A nnual A n ti tr u s t R ev ie w , 71 Colum . L. Rev. 1 (1 97 1) .

l s  S ee , e.g ., R is en  v. Ca rl isl e «f Ja cq ue lin  (E is en  I I I ) ,  su pr a  n. 16 ; Bos he s v. Ge neral 
M ot or s Cor po ra tio n,  17 F. R.  Se rv . 2d  296  (N.D.  Il l.  May  3, 19 73 ).



For in st an ce , it  co uld be ar gued  th a t,  as  pre se ntly  d ra ft ed . P a ra g ra p h  (b ) (1 ),  
which  re la te s to  reco ve ry  o f ag gr eg at e da mag es , wo uld no t a pp ly  to  pare n t p atr ia e  
or  cl as s ac tion s m ai nta in ed  on be ha lf  of  pol it ic al  su bd iv is io ns . T his  is be ca us e 
P ara g ra ph  (b ) (1 ) , as pre se nt ly  d ra ft ed , al lo w s reco ve ry  of  aggre gate  da m ag es  
on ly  in ac tions m ai n ta in ed  on be ha lf  of  "c it iz en s” und er  P a ra g ra p h  (a ) 11). The  
ex ac t m ea ni ng  of  th e word "c it iz en s” is  th ere fo re  ve ry  im port an t.  It  shou ld  be 
em ph as ized  in  th is  re gar d,  th a t th ere  is no  co nc eiva ble reas on  wh y ag gre gat e 
da mag es  sh ou ld  no t be reco ve ra bl e in ac tion s which  a st a te  m ig ht  bring  on beh al f 
of  it s po li ti ca l su bd iv is io ns , as  d is tingu is he d from  thos e br ou gh t on  beh al f of  in 
di vi du al  ci tiz en s.

The  pr ov is io ns  of  P a ra g ra p h  (b ) (1 )  co nc er ni ng  th e reco ve ry  of  aggre gat e 
da m ag es  a re  ex trem el y im port an t.  As pr ev io us ly  no ted,  th e  re a l de te rr en t th re a t 
of  s ta te  go ve rn m en ta l tr eb le  da m ag e a n ti tr u s t li ti gati on  lie s in  be ing ab le  to  
re co ve r th e  to ta l da m ag es  su ffer ed  by th e  who le cl as s of  gove rn m en ta l en ti ti es 
an d by th e  who le  ci ti ze nr y duri ng  th e  en ti re  pe riod  of  an  a n ti tr u s t co ns pi ra cy . 
I t  is  obvio us , ho wev er , th a t no t ev ery gov er nm en ta l ag en cy , po li ti ca l su bdi vi 
sio n, or  ind iv id ual ci tize n,  is  g oing  to  be ab le  t o pr od uc e det ai le d  p ro of of  d am ag es  
in fli cted  ov er  a ten,  tw en ty , or  per ha ps even  a th ir ty  year pe rio d.  W he n pr oo f of  
da m ag es  is  lim ited  so le ly  to  th e cl ai m s of  th os e ci tize ns  or  pol it ic al  su bd iv is io ns  
th a t are  actu a lly  ab le  to  pr od uc e fi rs t- han d ev iden ce  of  th e ir  da m ag e,  th en  th e  
to ta l am ount of  ad ju dge d li ab il it y  may  no t ad eq ua te ly  re fle ct  th e  to ta l in ju ry  
th a t has  be en  in fl ic ted.  In  th is  si tu ati on , def endants  may  det er m in e th a t th e  
d e te rr en t eff ect of  tr eb le  dam ag e li ti gati on  is no t g re a t en ou gh  to p re ven t fu tu re  
re cu rr en t vi ol at io ns , and th ey  may  ac tu a ll y  re ta in  th e g re a te r p a rt  of th e ir  
unla w fu l ga ins.

In  th is  re sp ec t, it  is  im port an t to  re m em be r th a t a n ti tr u s t vio la to rs  hav e 
ac tu ally ex tr ac te d  mo ney from  th e ir  vi ct im s in  an  unla w fu l m an ne r.  The y sh ou ld  
not. be per m it te d  to  re ta in  th e  bu lk  of  th e ir  il le ga l ga in s simply be ca us e in d i
vid ua ls  are  un ab le  to  come  fo rw ard  w ith  co mplete dam ag e in fo rm at io n.

Thi s do es  no t mea n th a t th e st a te s a re  nec es sa ri ly  go ing  t o re ap  a ny "w in d fa ll ” 
reco ve rie s. T he  unde rl yi ng vi ol at io n st il l m us t be pr ov en  in  ev er y ca se . How ev er , 
once th e vi ol at io n prov en , an  ad ju d ic ati on  has ta ken  pl ac e th a t,  in eff ec t, 
id en tif ie s th e  pr of its  of  a co ns pi ra cy  as  con tr aband  th a t sh ou ld  not be  re ta in ed  
by th e  vi ol at or . The  pr ov is io n fo r reco ve ry  of  ag gre gat e da m ag es  is  th ere fo re  
high ly  ap pro pri at e.

P a ra g ra p h  ( a ) (2 )  which  per m it s reco ve ry  w ith re sp ec t to  dam ag es  to  th e  
ge ne ra l eco nomy  of  th e st a te , or  a po li ti ca l su bd iv is io n th er eo f,  is al so  im port an t.  
Su ch  a pr ov is io n is im port an t be ca us e it  w ill  en ab le  a s ta te  to  re co ve r a n ti tr u s t 
da m ag es  fo r in ju ri es th a t are  no t re la te d  so lel y to  co m m er ci al  ventu re s or  en te r
pr ises . In  th e  mod ern wor ld , th e so phis ti ca te d  mon op ol is tic  pra ct ic es  of  g ia n t 
co rp ora tions  of te n pr od uc e se ve re  in ju ri ous ef fects  th a t are  no t ne ce ss ar ily  
infli cted  in  th e  co ur se  of  d ir ec t co mm ercial  de al in gs  w ith  th e co ns pi ra to rs . Su ch  
fo rm s of  in ju ry , w hi le  t ra ceab le  to an ti co m pe ti tive  c on du ct,  ha ve  n ot  be en  vie wed  
by th e court s as  th e  k in d of  in ju ry  th a t th e  a n ti tr u s t la w s w er e in te nded  to  
pr ot ec t. 19 T here  is a ne ed , th er ef ore , to  in su re  th a t ev ery in ju ry  which  re su lt s 
from  an  a n ti tr u s t vi ol at io n ca n in  fa c t be  co mpe ns ated . T his  pr ov is io n,  in my  
vie w,  w ill  m ak e su ch  reco ve ry  possible .

W ith re sp ec t to  th e  pr ov is io ns  of  prop os ed  Ne w Se cti on s 41) an d 4E , I wi ll 
ju s t sa y th a t I am  su re  al l s ta te  a tt o rn eys gen er al  wo uld we lco me  th e  c ha nc e fo r 
in cr ea se d co or di na tion of  th e ir  ow n a n ti tr u s t en fo rc em en t ef fo rts w ith  th os e of 
th e  fe dera l go ve rn m en t. Su ch  co or di na tion , co up led  w ith th e  pr ov is io ns  fo r 
pa re ns  pa tr ia e  re p re se n ta ti on  an d reco ve ry  of  ag gre gat e da mag es , wou ld  mak e 
na tion w id e go ve rn m en ta l m ul ti -c la ss  la w su it s a tr u ly  fo rm id ab le  wea po n in  th e 
ars enal of  a n ti tr u s t en fo rc em en t.

Mr. Desiderio. Tit the last decade the  New York A ttorney General's  
office has brough t several actions in the Federal courts to recover t reble 
damages and injunct ive relief on account of violations of the Federal 
anti trus t laws. These actions have been brought not only on behalf 
of the State  in its prop rietary capacity but also whenever appro
pria te on behalf  of subordinate governmental entities and the indi
vidual citizens of the State.

19 S ee , e.g ., In  re  M u lt id is tr ic t Veh ic le  A ir  P ollu ti on , M.D.L. No. 31.  4S1 F. 2d  122  (9 th  
Ci r. 1973) rind In  re M ult id is tr ic t Ve hi cle A ir  P o llu tion , M.D.L . No. 31,  19 73 -2  T ra de  
Ca ses 1 74.S19  (C.D. Ca l. 19 73 ).



Our  experience  in thes e cases shows th at  the  trad iti on al  an tit ru st  
enf orc ement  role  of  the St ate has cle arly tak en  on a whole new 
dim ens ion. The at to rney  gen era l is no lon ger lim ite d to sim ply  pro se
cu tin g an d en join ing an ti tr ust  vio lations . li e  also has a pos itive role 
to pl ay  in ac tua lly  ob tain ing com pen sat ion  fo r the  vic tim s of these 
vio lati ons.

In  the  complex  society in which  we live , the  at to rn ey  gen era l is 
of ten  the one ind ividual in the  St ate who can bes t fulf ill the  need 
th at  ex ists to ob tain such  com pen sat ion  for bo th subo rdinate  govern
me nta l ent ities  and ind ivi dual citiz ens.

A  tre ble  dam age  act ion  by a St ate at to rney  gen era l on be ha lf of 
po lit ica l sub div isio ns and indiv idua l citi zen s can  be a po ten t weapon 
and is t he  only  means availabl e th at  is t ru ly  equa l to  t he  tas k of de al
ing wi th monopolis tic pract ice s th at  cause  widespr ead  injur y.

I t  is clear,  there fore , th at  sta tew ide  governm ental  Clayton  Act  
li tig at io n has  the  po ten tia l fo r being a me an ingful  de terre nt  to the 
bro ad- sca le monopolis tic pra cti ces of l arg e and powe rfu l corporat ion s.

However , th at  po ten tia l wil l nev er be fu lly  ach ieved until it is 
firm ly establ ished th at  a St ate may  recover tot al ag greg ate  dam age s 
fo r all of  the  inj ur ies  infl icted on its  c itizens  o r economy by reason of 
an ti trus t violations.

Am end ed rule 23 o f the  Fe de ra l Rules of Civ il Proc edure has  been 
a step fo rw ard in th is dir ection, bu t it has not gu aran teed  the  ab ili ty  
of a St ate to assert  th is righ t in eve ry case. Whil e some court s hav e 
allowed  State s to rep resent  classes of  indiv idua l citi zens, oth ers  have 
not pe rm itt ed  State s to do so eit he r as class rep resentati ves or as 
pa rens  pa tri ae .

Fu rth ermor e,  t he Sup rem e Co ur t has den ied the  righ t of a State to 
recove r an tit ru st  dam age s for in jur ies  to its  gen era l economy, and  the  
Nin th  Ci rcui t Court  of Ap peals  has  den ied the  right of  a Slate to  
reco ver  an ti trus t dam age s fo r any in jurie s not  re la ted to com mercial  
ventu res  or ente rpr ises.

In  ad di tio n to these setbacks , ame nded rule  23 ha s its el f been under 
at tack  on many legal fro nts . The mem bers  of t he  a nt it ru st  defen se ba r 
hav e been very acti ve,  bo th in and out o f the  c ourtroom,  in at tempt ing 
to emasc ula te the  trul y represen tativ e ch arac ter and func tio n of the 
class ac tion proceduiv . T he ir  effo rts have been a ime d a t convincing both 
bench an d ba r alike th at  act ions on be ha lf of lar ge  classes are  always  
in he rent ly  unm ana gea ble .

Th ey  continuously  assert  th at  proo f of  lia bi lit y in  such  cases is 
imp ossible  w ithout first  o btaining  de tai led  tr an sa ct iona l ev idence f rom  
each  and  eve ry one of h un dred s o r th ousan ds, or  possib ly even m illio ns, 
of po tent ia l class mem bers . Because such  a task  in th ei r view would 
be overw helming ly unma nageable,  the y arg ue  th at  a lar ge  consumer- 
type  class act ion  can  never be pr op er ly  ma int ain ed .

Suc h argu men ts hav e rece ived  serious  conside rat ion  in a numb er 
of co ur t decisions. In  v iew of  th ese  c ircu mstances, it  now appe ars t hat 
St ate at to rney s gene ral  can  o nly  ob tain th ei r m ajo r C layto n A ct li tiga 
tio n objectiv es thr ou gh  the leg islative  process.

Th erefore, the at to rney  general  of the  St ate of New Yo rk  s up po rts  
the ame ndments  proposed  in  II .R . 12528.

I f  Cl ay ton  Ac t lit igat ion is to prop er ly  fulfill  its  func tio n and be 
an effective supp lem ent to  I' .S . Government  an ti trus t enforc ement  
effo rts, it is essen tial  th at  a bill  of th is  k ind  be enac ted  i nto law.



With respect to the bill’s specific provisions, the State  of New York 
generally agrees with those comments made by Attorney General 
Miller and by the other States who are represented here today.

Thank you very much.
Air. Seiberling. Thank you very much, Mr. Desiderio.
With out objection, your full statement will be printed in the record 

at the appropriate place.
Did I understand that you had a lengthier  statement?
Mr. D esiderio. Yes.
Mr. Seiberling. Thank you.
Mr. Miller. Mr. Joseph.
Mr. J oseph. I am Anthony Joseph, an ass istant attorney general of 

the State of Califo rnia. We also have a rather lengthy  statement, 
which we would like to place in the record. I do not want to burden 
the committee with reading it at this time.

Mr. Seiberling. Without objection, so ordered.
| The prepared statement of Attorney General Evelle  J. Younger 

follows: J
Statement of E velle J.  Younger, Attorney General of California

In rec en t years, st at e Atto rney  Gen era l, ac tins on beha lf of th ei r cit ize ns,  ha ve  
shown inc reas ing in te re st  an d ca pa bi lity in  in it ia ting lawsu its  see kin g dama ges 
and  in junc tiv e re lie f fo r vio lat ion s of the an ti tr ust  laws. Wh en suing  in th eir  
pr op rie ta ry  ca pacit ies  st at es  have no t encoun ter ed  pr oced ural difficulties. Th ere 
is no que stion,  fo r exa mple, th at a st at e can  recover as dama ges ov erpa ym en ts 
fo r pu rcha ses it  ma de as  a re su lt of a price-fixing conspi racy. Wh en st at es  ha ve  
at tempted  to bro ade n the se law suits , how ever, they  have  too of ten  enco un ter ed  
a ju dicial  ba rr ie r.  Ca lif ornia ha s been kee nly  in te reste d in the paren s pa tri ae  
issu e. We have  ti led an  am icu s cur iae  b rie f in th e Un ite d St ates  Co urt of Ap pea ls 
fo r the  Ninth  Ci rcui t in Haw ai i v. Stan da rd  Oil Co. of Califo rnia. Our com
plaint s in th e plu mb ing  fix tures,  mo tor  veh icle  a ir  pol luti on,  am pic illi n, broad 
spe ctrum  an tib iot ics , an d sna ck foods lit igat ion have inc lud ed paren s pa triae  
cau ses  of action. In  the la tt e r case we pe tit ion ed  fo r a w ri t of certiorar i in the 
Sup rem e Court . Inno va tiv e eff ort s to ob tai n oth erw ise  un recoverab le ille gal 
pro fits  re ta in ed  by an  an ti tr ust  violato r have been  thw ar te d by judicial  in te r
pr etat ion of th e pr esen t an ti tr ust  scheme.  I t is th is  un fo rtun at e sit ua tio n th a t 
Ch air man  Rodino ’s bi ll. IIR  12921, seeks to rec tify.

In  overa ll conc ept,  IIR  12921 would  re sto re  to st at e At tor neys  General th ei r 
common law  pow ers  to ac t as  parens  pa triae  on be ha lf of th ei r cit izens,  pow er 
th a t ha s rece nt ly  been ero ded  by co ur t deci sion . Be fore discussing tho se deci sions, 
the consequ ent need fo r rem edial  leg isl ati on , and the bill  its elf , it  would be 
he lpf ul to explo re th e or igi ns  an d dev elopment  of parens  pat riae.

In  ea rly  En gli sh  common law, idiots , inc om peten ts an d in fant s we re non sni  
juris , unable to repr es en t themselves.  As the feu da l sys tem  deve loped, the  King  
re ta ined  ce rtain powers and du ties, known as  the  “royal  pr erog at ive,” and th e 
leg al do ctrin e o f paren s pa triae  (l iter al ly  “fa th er  of  t he  c ou nt ry” ) wa s develop ed. 
Th is doctr ine  pro vid ed th a t the King, thro ug h his  at to rn ey  gen era l, could re pr e
sent all  perso ns non  su i juris . See Attor ne y General v. Du blin (M ay or  o f) , 1 
Bligh N.S. 312 (1827) , 4 Eng.  Rep. 888 (1991)  ; Sb af tsbu ry  (E ar l o f) ' v. Sh af ts - 
bury , Gilb, Rep.  172 (17 25) , 25 Eng. Rep. 121 (1903) . Fo r exa mple. Blacks ton e 
re fe rs  to the Kin g or hi s repr esen ta tiv e as  “th e general  gu ardian  of all  in fant s, 
idi ots and lu na tic s.” and as  the su pe rin tend en t of “al l ch ar ita bl e use s in th e 
kingdom.” 3W. Bla ckstone,  Co mm ent aries 47-48 (E. Ch ris tia n,  ed. 1794). “In the 
Un ited  State s, th e ‘roya l pr erog at ive’ and the ‘pa rens  pat ri ae ' func tio n of the  
Kin g pas sed  to the St ates .” Haw ai i v. Stan da rd  Oil Com pany of  Califo rnia, 40.7 U.S. 251. 257 (1972).

The na tu re  an d scope of parens  pa triae  ha s been  gr ea tly  expanded in th is  
coun try  beyond  it s or ig inal common law confines. Th is expansion  is ref lec ted  in 
a line of cases developed in the  early  nine tee n-l iun dreds wh ere in  Sta te s ma de 
use  of the  do ctr ine to ob tai n re lie f fro m such pro blems as  a ir  an d w at er  po llu 
tion and div ers ion  of water s. 1 The nexus in al l these cases is th a t a la rg e num -

1 Arc, e.fj., issouri v. Illinois,  180 U.S. 208 (1901) ; Kansas v. Colorado. 206 U.S. 46 <1007) : Ceorpia v. Tennessee Copper Co., 206 U.S. 230 (1907) ; New York  v. New Jersey, 256 U.S. 296 (1921) .
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he r of  a  s ta te 's  ci tize ns  w er e in ju re d—o r th re ate ned  w ith in ju ry —a nd the in 
ju re d  m as s of  ci tize ns  w as  unab le  to  pro te ct  it s ow n in te re st s be ca us e of th e 
m ag nitude  of  th e  prob lem. Su ch  su it s were perm it te d  ev en  th ou gh  th e pe rson s 
re pre se nte d  w er e no t te ch ni ca lly no n su i ju ri s,  an d ev en  th ou gh  th ere  was  no 
d ir ec t in ju ry  t o  an y p ro pri e ta ry  i n te re st  of  the  s ta te .

Th e Sup re m e C ou rt  had  oc casio n to co ns id er  th e ap plica bi li ty  of  pa re ns  pa tr iae 
to  re li ef  fr om  a n ti tr u s t vi ol at io n in  Ge org ia  v. Pen ns yl va ni a R . Co.. 324 U.S.  439 
(1945) . The re , th e  st a te  so ug ht  to invo ke  th e or ig in al  ju ri sd ic ti on  of  th e Cou rt to 
rem ed y a  co ns pi ra cy  by se ve ra l ra il ro ads to  fix ra te s on  th e  tr an sp o rt a ti on  of 
goo ds to  an d fr om  Geo rg ia.  In  di sc us sing  th e pr op ri et y of  su in g pa re ns  pa tr ia e 
under  t he  a n ti tr u s t law s, th e Su pr em e C ou rt  s ta te d  :

“ [W le  find no in dic at io n  th a t whe n Co ng res s fa sh io ne d th os e civ il rem
ed ies , it  re st ri c te d  th e  S ta te s to  su it s to  p ro te ct  th e ir  p ro p ri e ta ry  in te re st s.
Suit s by a  Sta te , pare ns pa tr ia e , ha ve  lon g bee n rec og nize d. Ther e is no ap 
p a re n t re as on  wh y thos e su it s sh ou ld  he ex clu de d from  th e pu rv ie w  of th e 
an ti -t ru s t ac ts .” Ge org ia v. Pen ns yl va ni a R.  Co., 324 U.S . a t 447.

Geo rg ia  w as  all ow ed  to  tile it s  co m pl ai nt  se ek ing bo th  da m ag es  an d in ju nc tive  
re lief . Sh e w as  in  fa c t de ni ed  da mag es , bu t on ly be ca us e su ch  reco ve ry  mig ht  
be  an  ill eg al  re ba te , as  th e  ra il ro ads’, r a te s had  bee n ap pr ov ed  by th e In te rs ta te  
Co mm erc e Co mm iss ion .

Ove r th e  ye ar s,  then , th e  ju dic ia l ey e has  loo ked fa vora bly  on th e do ct rine  of  ,
pa re ns  pa tr ia e.  Fro m  th e  sove re ign re pre se nting  th e in div id ual  inco mpe tent , it  
deve lope d to  th e  po in t th a t st a te s  co uld re pre se nt th e ir  ci tize ns  an d pres um ab ly  
pro te ct  th e ir  econom ies  in ju re d  by vio la tion s of  th e a n ti tr u s t law. I t w as  qu ite  
a blow, th er ef ore , when tw o re ce nt de cision s clo ud ed  pr os pe ct s fo r th e fu tu re  use  
of  t he  d oct ri ne  in th e a n ti tr u s t co nt ex t.

Th e fi rs t ca se  was  H aw aii  v. Sta ndard  Gil Co. o f Cal ifo rn ia , 405 U.S . 251 
(197 2) . The re , H aw ai i so ug ht  tr eb le  da m ag e reco ve ry  fo r in ju ry  to  it s ge ne ra l 
econom y al lege dly a tt ri b u ta b le  to  a vi ol at io n of  th e  a n ti tr u s t laws. Th e Su prem e 
Cou rt,  in re ve rs in g th e tr ia l co ur t, he ld  th a t su ch  an  in ju ry  was  no t comp en sable 
unde r § 4  of  th e Cl ay ton Act. 15 U.S .C. § 15. Alth ou gh  th e C ou rt  did no t ex pres sly  
fo reclos e fu tu re  us e of  th e pa re ns  pa tr ia e  do ct rine , by  de cidi ng  th a t in ju ry  to  a 
s ta te ’s ge ne ra l econo my  was  no t an  in ju ry  to  it s “bus in es s or  p ro pert y .” a re 
qu ir em en t of  § 4. th e abil it y  of  a s ta te  to  reco ve r a n ti tr u s t da m ag es  in  o th er  th an  
it s p ro pri e ta ry  ca pa ci ty  or as  a cl as s re pre se n ta ti ve w as  se ve re ly  lim ite d.

In  th e  w ak e of  H aw ai i ca me Cal ifo rn ia  v. Fri to -L ay,  In c. , 474 F.2d  774 (9 th  
Cir, 19 73 ), cert.  de nie d,  412 U.S . 90S (197 3) . Th e S ta te  all eg ed  a co ns pi ra cy  to  
fix  and m ain ta in  pr ic es  of  sn ac k food s in  vi ol at io n of  th e  Sh er m an  Act, 15 U.S.C.
§ 1. W e su ed  in  ou r p ro p ri e ta ry  ca pa ci ty  as  purc has er , as  cl as s re pre se nta tive,  
and a s  pa re ns  pa tr iae.  The  D is tr ic t Cou rt , as  in  H aw ai i,  de ni ed  def endants ’ mo 
tion  to  di sm is s th e  pa re ns  pa tr ia e  ca use  of  ac tio n.  T he U ni te d S ta te s Cou rt  of  
App ea ls fo r th e N in th  C ir cu it  di sa gr ee d.  Tt rec og nized th a t it  w as  fa ce d w ith  a 
co mpl etely d if fe re nt qu es tion  th an  th a t pre se nt ed  in  H aw ai i.  Rec ov ery was  
so ug ht  fo r in iu ry  to  C ali fo rn ia ’s ci tiz en -con su mer s, no t fo r in ju ry  to  it s ge ne ra l 
econo my . A lth ou gh  th e C ou rt  ad m it te d  th is  “m ay  be a w orthy  st a te  ai m .” it  
he ld th a t to perm it  th is  ap pl ic at io n of  com mo n la w  pa re ns  pa tr ia e  wo uld igno re  
th e sa fe guard s th a t ha ve  been  deve lope d in ru le  an d le gi sl at io n co nc er ni ng  clas s 
ac tio ns . The  C ou rt of App ea ls sa id  t h a t :

“T he  st a te  mo st per su as iv el y ar gues  th a t it  is  es se nt ia l th a t th is  so rt  
of  pr oc ee di ng  he m ad e av ai la ble  if  a n ti tr u s t vio la tion s of  th e so rt  her e «
al le ge d a re  t o  be  re nder ed  unp ro fi ta bl e an d det er re d. I t  wou ld  inde ed  ap pea r 
th a t th e  st a te  is on th e tr ack  of  a su it ab le  an sw er  (p erh aps th e mos t 
su it ab le  ve t pr op os ed ) to  prob lems be ar in g on a n ti -t ru s t dete rr en ce  an d th e 
d a s s  ac tio n as  a m ea ns  of co ns um er  pr ot ec tion . We di sc la im  an y in te n t to 
di sc ou ra ge  t he  s ta te  i n it s se ar ch  fo r a so lu tio n.  ♦

“H ow ev er , if  th e  s ta te  is  to  be im po wered  to  ac t in th e  fa sh io n he re  
so ug ht  we  feel  th a t au th ori ty  m ust  come  no t th ro ug h ju dic ia l im pr ov is a
tio n hu t hy  leg is la tio n an d ru le  m ak ing.  . . .” 474 F.2d  a t 777. (E m phas is  
added).

The  le gi sl at io n under  co ns id er at io n to da y wo uld give  th e N in th  C ir cu it  th e 
au th o ri ty  it  w as  look ing fo r. I t  wou ld  fill an  im port an t ga p in th e  en fo rc em en t 
of  th e  a n ti -t ru s t laws. A clos er  loo k a t th e fa c ts  an d ci rc um st an ce s of  th e sn ac k 
foo d ca se  re ve al s an  all  too  comm on st a te  of aff air s an d cl ea rly  dem ons tr at es  
the ne ed  fo r th is  le gi sl at io n.

C al ifor ni a had  ev iden ce  th a t th e  pri ce  of po ta to  ch ips,  co rn  ch ips an d 
si m il ar pr od uc ts  w as  ill eg al ly  fix ed  p u rs uan t to  a co ns pi ra cy  by  a g re a t man y
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m anufa ctu re rs . P o ta to  ch ip s a re  usu al ly  so ld  in  sm al l quan ti ti es an d a t low pr ices . U nl ike th e purc hase  of an  au tom ob ile , or ev en  a  few ga llon s of  ga so line , th e co ns um er  wou ld  sel dom,  if  ev er , ke ep  a  re ce ip t of  th e purc hase  of  po ta to  
ch ips . In de ed , in  th e  ca se  of  sn ac k food s th e pu rc has es  a re  oft en  m ad e by ch il dr en . W he ne ve r th es e in gre die nts  a re  p re se nt— low  co st  co ns um er  pr od uc ts , wh ose pr ic e is af fe cted  by an  a n ti tr u s t vi ol at io n,  pu rc has ed  in  sm al l quan ti ti es 
by co ns um er s wh o se ldom  ke ep  re ce ip ts —t he vio la to rs  a re  re w ar ded  w ith la rg e  prof its  w ithout fe a r of  p un is hm en t.

I t  is appare n t th a t th e in di vi dua l co ns um er  w ill  be har d- pr es se d to  bri ng h is  own a n ti tr u s t su it  ev en  in  th e unl ik el y ev en t he  co uld pr ov e hi s pen nyw orth 
of  da mag e.  The  tim e an d ex pe ns e invo lv ed  in  a n ti tr u s t li ti gati on  is  we ll kn ow n.The  Su pr em e C ourt  in H aw aii  an d th e N in th  C ir cu it  in  F ri to -L ay  su gg es ted th a t cl as s ac tion s pr ov id e th e  so lu tion  to th e co ns um er s’ di lemm a.  A t be st , ho wev er , a cl as s ac tion  is  on ly a p a rt ia l so lu tion . P ra c ti ca ll y  sp ea ki ng , th e am ount of  cl ai m s pr ov en  by cl as s mem be rs  w ill  be sm al l co m pa re d to th e  to ta l da m ag es  
infli cted  by a n ti tr u s t vio la to rs  up on  co ns um er s an d co mpa re d w ith  th e ill eg al** prof its  they  ob ta in ed . To  th e  ex te n t th a t m ill ions  of  cl as s mem be rs  ca nn ot  orwi ll no t pr ov e th e ir  cl ai m s th e vi ol at or s w ill  re ta in  th e ir  ill eg al  pr of its . The y wi ll ha ve  co m m it te d th e  “p er fe ct  cr im e.”

Vio la tion s of  th e a n ti tr u s t laws a re  dif fic ul t en ou gh  to  det ec t. W ith th is  type  of "w hit e co ll ar  cr im e” th ere  a re  no finger pri n ts  or  de ad  bodie s. V io la to rs  a re  usu al ly  so phi st ic at ed . The y co nc ea l th e ir  tr an sg re ss io ns in  a we b of co mplex  bu sine ss  tr ansa cti ons an d re la ti onsh ip s to be di sc ov ered , if  a t al l, so m ew he re  
w ith in  th e  re am s of  do cu m en ts  th ey  ne gl ec ted to  de st ro y.  Once ev iden ce  of  a vi ol at io n is  ob ta in ed  an d prov en , of te n a f te r  years  of  in ves tigat io n an d le ga l m an eu ve ring , it  is un th in kab le  th a t th e a n ti tr u s t law per m it s th e p e rp e tr a to r to keep  a  la rg e p a rt  o f h is  i ll- go tten  g ains .

HR 12921, if  pa ss ed , wo uld go a long  way  to w ar ds a rem ed y of  th is  s it u a 
tio n. I t  wou ld  am en d §4  of  th e C layt on  Act to  spec ifi ca lly  perm it  a st a te  A tto rn ey  G en er al  acti ng  pa re ns  pat ri ae  to  re co ve r tr eb le  da m ag es  e it h e r on beh al f 
of  bi s ci tize ns  or  fo r in ju ry  to th e s ta te 's  eco nomy . I t  wo uld , in  eff ec t, over ru le  H aw ai i an d Fri to -L ay . Ther e ar e,  ho wev er , some  po rt io ns of  th e bil l which  in  ou r op inion re quir e cl ar if ic at io n.

F ir st , Se cti on  4C (a ) (1 ) as  d ra ft ed  wou ld em po wer  th e S ta te  A tto rn ey  G en er al  to  re pr es en t hi s ci ti ze ns  e it her as  pa re ns  pa tr ia e,  or,  a lt ern ati vely , as cl as s re p re 
se nt at iv e.  Thes e tw o ty pe s of  re p re se n ta ti ve la w su it s sh ou ld  not be m utu al ly  ex clu siv e.  Pro ce du re s th a t ha ve  bee n de ve lope d under  th e cl as s ac tion  ru le s a re  us ef ul  an d ne ce ss ar y,  but  as  has  al re ady  bee n men tio ne d,  do no t pr ov id e fo r co mpl et e reco ve ry  of  il le ga lly ob ta in ed  pr of its . As C ali fo rn ia  en vi sion ed  in Fri to -L ay , 
pa rens  pa tr ia e  re co ve ry  may  begin  wh en  cl as s ac tion reco ve ry  en ds . In  o th er wo rds, pa re ns  pa tr ia e  ca n be us ed  in it s “p ure ” fo rm , or  a s a su pp le m en t to  a  cl as s ac tion  de pe nd in g on th e  fa ct s of  a p a rt ic u la r ca se  an d a dete rm in at io n  by  th e  tr ia l co urt  as  to  which  pr oc ed ur e is th e  m os t appro pri a te  fo r th a t ca se . In  th e  la tt e r in st an ce , as  a cl as s ac tion  su pp lem en t, pa re ns  pa tr ia e  wi ll in su re  co mplete recove ry  by th e s ta te  fo r it s ci tiz en s,  wh o ca nn ot  or  do no t prov e th e ir  cl ai m s as 
cl as s mem be rs.  We th ere fo re  reco mmen d th a t Se ct ion 4 C ( a ) ( l )  be am en de d to  pe rm it a s ta te  A ttorn ey  G en er al  th e flex ib ili ty  to  br in g pa rens  patr ia e  an d cl as s ac tion s conc ur re nt ly  i n th e pr oper  ca se.

Seco nd , Se ct ion 4D  as  d ra ft ed  is  uncl ea r re gard in g  th e am ou nt  of  dam ag es  to  „ be aw ar de d.  U nd er  th a t se ct ion,  th e A ttor ne y G en er al  of  th e U ni te d S ta te s isob liga ted to  bri ng  a pa re ns  pa tr ia e  ac tion  in  plac e of  th e s ta te  A tto rn ey  G en er al  if  th e la tt e r  fa il s or  de cl in es  to  do  so. Se cti on  41) mak es  re fe re nc e to  ac tions a lr ea dy br ou gh t by th e  U.S.  A tto rn ey  Gen eral  under  Se cti on  4A. which  g ra n ts  on ly ac tu a l (i. e. “s in gl e” * da m ag es  to  th e  U ni te d S ta te s.  Sh ou ld  a s ta te  A ttorn ey  
t  Gen eral  b ri ng  ac tion under  th e ne w Se ct io n 4C he  cl ea rly  ca n ob ta in  tr eb le  dam ages.  W hat th en  is  th e m ea su re  of  da m ag es  th e U.S . A tto rn ey  G en er al  ca n obta info r a st a te  u nder  Se ct ion 4D  a s d ra ft ed?

Th e st af f an aly si s to  II .I t.  12921 do es  spell  ou t th e  in te n t of  Se ct ion 4D :
“If  th e S ta te  A ttor ne y G en eral  is un ab le  t o bring  a  treb le  d am ag e ac tion  on

beh al f of  th e  ci ti ze ns  of hi s S ta te , th en  th e Fed era l A ttorn ey  G en er al  is ob lig ed  to  do so. . . .”. (E m pha si s added).
As d ra ft ed , th ou gh , th ere  is  roo m fo r do ub t as  to th e m ea su re  of  da m ag es . We 
su gg es t th a t la ng ua ge  be  ad ded  to  Se cti on  4 D (a ) to  th e eff ect th a t dam ag es  re cove red  purs uan t th ere to  be th e same as  if  t he  s ta te  A ttorn ey  Gen er al  w er e act in g  und er  Se cti on  4C , i.e.,  tr eb le  d am ag es .
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Thi rd , we reco mmen d th a t th e 90-da.v pe rio d w ithin  which  th e st a te  A ttor ne y 
G en er al  may  ac t p u rs u an t to  not ic e fro m th e U.S . A ttorn ey  Gen er al  unde r Sec
tion  4 D (a ) be ex te nd ed  co ns id er ab ly . I t  is uncle ar w ha t th e  eff ec t of  fa il u re  to  
file w ith in  th e tim e li m it  wou ld be. For  ex am ple,  could  a  st a te  in te rv en e a ft e r th e 
U.S. A tto rn ey  Gen eral  ha d bro ught an  ac tion  purs uan t to  Se cti on  4 D (a )?  Man y 
s ta te s may  wish  to  aw ait  th e fil ing of  a bil l of  p art ic u la rs  by th e  fe de ra l go ve rn 
men t, th e co mplet ion of  di sc ov ery,  or  ev en  th e co mplet ion of  a  fe der al  cr im in al  or  
civ il ac tion  be fo re  det er m in in g w het her  to  en te r in to  a n ti tr u s t li tigat io n. Su ch  
li ti ga ti on  is  e xp en sive  a nd d ec is ions  r eg ard in g  filing m us t be ca re fu lly  co ns idered .
Fourt h , Se cti on  4E  in dic at es  th a t unde r fe de ra lly  fu nded  st a te  pr og ra m s a f

fected  by a n ti tr u s t vi ol at io ns , th e  U nite d S ta te s sh al l be  en ti tl ed  to  se cu re  re im 
bu rs em en t of it s “e qu itab le  sh are ” of  an y reco ve ry . T he s ta te  wo uld be en ti tl ed  
to  tr eb le  d am ag es . I t is un cl ea r from  th e bil l w het her  t he  Uni ted S ta te s’ equitab le  
sh are  of  th e reco ve ry  wo uld  lik ew ise be tr eb led.  Th e st aff  an al ysi s seem s to  
co nt em pl at e th a t th e  U ni ted S ta te s wou ld  rece ive re im burs em en t of  th e pr opor
ti onate  am ou nt  ac tu a lly  sp en t in  th e  fe der al ly  fu nd ed  pr og ra m , w ith  th e st a te s 
re ta in in g  th e re m ai nin g da mag es , treb led.  W e fee l it  w ou ld  be  d es ir ab le  to  c la ri fy  k

th is  p oint .
F if th , Se cti on  4C (b ) dea ls  w ith  pr oo f an d reco ve ry  of da m ag es  in  bo th  pa rens  

patr ia e  an d clas s ac tion  pr oc ee di ng s br ou gh t under  Se ct io n 4 C (a ).  A pp ar en tly 
th e  in te n t of  th is  se ct io n is  to  cl ari fy  and legi tim iz e th e so -call ed  “flu id cl as s 
re co ve ry .” In  ou r op ini on , ho wev er , th e  te rm  “e xc es s pro fi ts ” is im prec ise.  We 
wou ld  recomme nd  th a t th e  us e of  st a ti st ic a l sa m pl in g m et ho ds  an d th e pr o ra ta  
al lo cati on  of  ill eg al  ov er ch ar ge  to sa le s oc cu rr in g w ith in  th e  S ta te  as  a mea ns  
o f pr ov in g to ta l ci tize n da m ag e be  cl ea rly  m ad e m andat ory  by am en di ng  Se cti on  
4C (b ) to  re a d :

“ (b ) In  an y ac tion  under para gra ph  (a ) (1 ) of  th is  sect ion,  th e at to rn ey  
ge ne ra l o f a  S ta te —

“ (1 ) Ma y re co ve r th e ag gre gate  da m ag es  su st ain ed  by  th e ci tize ns  of  th a t 
Sta te , w ithout se para te ly  pr ov in g th e in di vid ual  cl ai m s of  ea ch  such  ci tize n : 
an d he  sh al l be ab le  to pr ov e su ch  da m ag es  by  m ea ns  of st a ti st ic a l sam pl in g 
metho ds , or  th e pr o ra ta  al lo ca tion  of  il le ga l ove rc ha rg es  to  sa le s oc cu rr in g 
w ith in  th e S ta te : fu rt h e r he  ma y prov e ag gr eg at e dam ag es  by an y o th e r re a 
so na ble sy stem  of  e st im ati ng  ag gr eg at e da m ag es  as  th e co urt  in  it s  d is cr et io n 
may  p e rm it ; . . . ”

A part  from  th es e spe cif ic poin ts  whi ch  we feel  re qu ir e  cl ar if ic at io n or ch an ge , 
we  ag ai n wo uld em ph as ize our  heart y  en do rs em en t of  th e  co nc ep ts  of  H R  12921.
S ta te  A ttor ne ys ’ G en er al  ca n pr ov id e a v it a l su pp le m en t to  th e D epar tm en t of 
Ju s ti ce ’s A n ti tr u st  D iv is ion and th e  F edera l T ra de  Co mmiss ion in  th e en fo rce-  
me n of  th e a n ti tr u s t laws. The  bi ll wo uld  pr ov id e a uniq ue oppo rt un ity  fo r ba l
an ce d an d mor e co mplete la w  en fo rc em en t by en co ur ag in g g re a te r st a te  in nova
tion  an d par ti ci pat io n . I t wou ld  ac hi ev e im nort an t ne w pro te ct io n fo r co ns um er s 
an d th e s tr on ge r dete rr en ce  t o a n ti tr u s t vi ol at or s.  A ttor ne y G en er al  You ng er  anx 
ious ly  aw ait s th is  au th o ri ty  to  ac t on beh al f of C ali fo rn ia  ci tize ns  pa rens  
pa tr iae.

ISTr. J oseph. Attorney General Younger lias asked me to appea r on 
his behalf todav. ITe is out of the country at this time, and therefore 
•cannot, personally appear himself, and he regrets that .

I  would say in reference to  our prepared statement  tha t on pages 8 *
through 12 we discuss the hill and some of the problems tha t we see 
with it. Generally those comments are set forth  and considered in the 
hill as redra fted by the Antitru st Subcommittee of (he National Asso
ciation of Attorneys General and we support the amendments of the «
Anti trust Subcommittee which have been filed with this committee 
by Attorney General Miller.

California  has pursued parens patriae cases of action vigorously.
We have included such a cause of action in antitrust  cases involving 
plumbing fixtures, ampicillin, motor vehicle air pollution devices, 
broad spectrum antibiotics and snack foods.

Tt is our belief that  parens patriae iudgments are an absolute neces
sity  i f we are to deter ant itrust violations aimed a t consumers. Tn the 
Frito-Lav case we recognized that  if liabi lity were found and indi-
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vidual consumers were compelled to prove their  damages, there would 
be only a small por tion of the illegal funds obta ined by the defendants returned to consumers.

In essence the problem is that receipts are not kept of individual  consumer purchases. If  the courts are going to compel the proof of 
damages through the existence of receipts, which the defense bar has 
continuously contended, there will be no giving  up of the illegal funds, which leads to two problems.

One, there is no dete rren t; the second problem is there is no return to the consumer who was injured.
I think  that this thought was best summed up by Judg e Real, the tria l judge, in the potato chip litigat ion, who upheld the parens 

patriae cause of action. I le indicated :
W ha t corp or at io n wou ld  no t ri sk  vi ol at io n of  th e a n ti tr u s t la w s w he re  m axi

mu m pe na lt ie s a re  min iscu le  co mpa re d to  th e po te n ti a l har m  of  th e pu bl ic  una bl e to  me et th e te ch ni ca l re quir em en t of  pr oo f of  da mag e,  or  ev en  mor e to  th e po in t, 
w ha t co rp or at io n wou ld  ri sk  vi ol at io n of  th e a n ti tr u s t laws if  th ey  w er e as su re d 
ev ery pe nn y of  consp ir ato ri a l ga in  th re e tim es  ov er  were th e u lt im ate  re su lt  of  
a prov en  pr ic e fix ing co ns pi ra cy ? P u tt in g  th e que st io n is  it s ow n ob viou s an sw er .

California  agrees with Judge Real. We commend the autho rs for 
their  int roduction of II.R. 12921. It is most im portan t and most necessary litigation.

The court, of appeals in Frito-Lay recognized the deterrent eje ct and consumer protection  benefits of parens patriae . That court sug
gested that legislation  was the route to empowering the Sta tes to b ring such, actions.

The attorney general of California wholeheartedly suppor ts the 
concepts of this legislation. Once enacted you may be sure we will make the fullest use of this important power in order  to  protect our consumers, and to deter anticompetitive activity.

We look forward to your questions and end our statement at this 
time in order to have the greates t amount of time for questioning.

Mr. Seiberling. Thank you very much, Mr. Joseph.
Mi-. J oseph. Apparently,  we are considering at this  time H.R. 12528, and I think  1 referred to  H.R. 12921.
Mr. Seiberling. They are both the same.
Mr. Joseph. That is mv understanding.
Mr. Si siberling. All right . If  you gentlemen have finished your 

statements then we will have some questions. I  have some myself.
Fi rst  of all for Mr. Miller, of course most States a lready have ant i

trust laws. Why should not this be a problem tha t we leave to the State  legislatures to handle by deciding what powers they want to 
give to their State governments to represent the citizens of the States under the State an titru st laws ?

Mr. Miller. I would view the two as complementary. I thin k you 
do have a constitutional issue here in terms of a State/elected official 
being imposed with a duty by Federal law. However, an attorney 
general of a State, being a State officer, obviously is also bound by 
State, law. If  in fact there were a State  law to tha t effect tha t an at 
torney general could not institu te an action of this sort, clearly such a suit would not be instituted.

The difficulty which many of the States have is t ha t the ant itru st laws in those S tates a re not as well defined as a resul t of the  precedent 
of past court decisions, as the Sherman and the Clayton Acts. Con-
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sequentlv what the bill does, and T think  th is is a most desirable goal, 
is to spell out with respect to the Federal law what , in fact, an attor
ney general can accomplish by use of Federal law.

Consequently, if von review the State  law and the Federa l law as 
complementary, I think it is clear tha t the. a ttorney general of any 
State should have the. power to act under both laws.

Mr. Seiberling. Thank you.
Do anv of vour associates want to comment on that ?
Mr. Miller. Mr. Joseph, I think, representing California, is per

haps in a position to comment, because afte r all, the Frito-Lay case 
in Califo rnia was brought  under Federal law by the a ttorney general 
of tha t Sta te: yet, Californ ia is perhaps one of the most advanced 
States in this country with respect to having  an effective State anti 
tru st enforcement program.

Mr. J oseph. Mr. Chairman, maybe a brief comment. I have real 
doubts as to whether the inclusion in the State  ant itru st law of a 
parens patriae cause of action would solve the problem in th at a great 
deal of the litigation in which the State of California  and most of  
the other States are involved is Federal l itiga tion consolidated through 
the mult idist rict panels. This consolidation has been useful to the 
States. It  allows us to maximize our abilities. We all operate under 
limited budgets. We can operate bette r where we bring  our cases to
gether throu gh the mult idist rict panel. It  also has the benefit of not 
overburdening the  court system.

Tn terms of your question, the logical choice has been to  file Fed 
eral litigation. And I think that  the amendments are needed in the 
Federal law. The amendment in the State law would be useful, and 
it is something that  each of our States would want to consider, but 
we cannot feasibly use. our State laws in major treble damage litiga
tion. We file under the Federal  act.

Mr. Seiberling. Well, is what we are saving tha t the growth of 
interstate business has reached the point where a single State 's law 
cannot adequately cope with the situation  ?

Mr. J oseph. Do you want to answer?
Mr. Miller. I t depends upon what you define as “the situation." 

Very clearly there may be localized violations of antitrust  law within 
the boundaries of a single State. Tn those instances, for instance in 
Virginia at its last session of the general assembly, the legislature 
did enact a new antit rus t law, which is a model act.

However, as Mr. Joseph has jus t pointed out, in instances where 
you have the mult i-State effect of a violation of the  an titr ust  statutes, 
there, frequently are significant advantages of i nst itut ing suits in the 
Federa l system. This is wliat the various attorneys general wish to 
take advantage of, and can take advantage if this bill is enacted.

Mr. Seiberling. Do you feel this  bill would actually help reduce 
the complications and bring into manageability mult i-Sta te litiga
tion? I am thinking  of the electrical cases, for example, where you 
had a multip licity  of municipalities as well as priva te consumers 
suing, whereas this bill would reduce the number of plaintiffs to 
perhaps  a more manageable size if  the States had brought actions in 
place, of all of those individual plaint iffs.

Do you foresee tha t as a possible benefit of this legislation?
Mr. Miller. I  do, sir, and I think Mr. Desiderio would like to ad

dress himself to that point.
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Mr. Desiderio. I think, Mr. Chairman, tha t the bill would do 
that.  T he a bility  of  the States to sue in the Federal courts, especially 
under the  tynes of provisions th at are provided here, enable the States  
to take advi itage of the Federal Rules of Evidence- So tha t these 
cases are hanuled on a uniform basis then.

Wi th the provisions for aggregate damages tha t are called for in 
this bill, it would very great ly reduce the complications tha t arise 
in the cases that we have seen to date.

I thin k basically—this goes to what I  said before. I  thin k tha t the 
ability to prove the  aggrega te damages without having to drag  into 
the court room every single  consumer in the State,  I would th ink t ha t 
would very definitely help the cause of effective an titrust  enforcement.

Now, if the States  were to pursue this  on thei r own individual basis, 
under the ir own statutes, they migh t be able to do the same thing  
in a State cour t; but when you have a nationwide conspiracy where 
basically you are proving the same facts, it makes i t much more ef
ficient and effective to do it all in one forum. And  I think th at is really 
what we are try ing  to do.

Mr. Seiberling. Thank you.
We are going to proceed under the 5-minute rule, and I have just 

used up my 5 minutes, so I will recognize Mr. McClory.
Mr. McClory. Thank you, Mr. Chairman.

. I want to ce rtainly a ttest  to the fine qua lity of the testimony which 
we have received here this morning. We apprec iate your active pa r
ticipat ion in this  hearing.

I have been in touch with Attorney General William J. Scott of 
the State  of Illinoi s, and I have a feeling tha t he shares in general 
the views tha t you have presented in support  of this legisla tion; lie 
being a very active attorney general of my State par ticu larly  in the 
area of consumer fraud.

We a re confronted constantly  with the problems of grantin g more 
and more ju risdiction  to our Federal courts, and burdening the Fed
eral courts, and increasing the number of judges, and subjects of that 
kind. Tha t is why, although I  do realize the importance of uniformity 
in application of such a statu te as this, if enacted I  am wondering 
if it could not be uniformly  applied in accordance w ith the provisions 
of the law, but grantin g jurisdiction to the State courts instead of 
requiring tha t you b ring  the action in the Federal courts.

Now, a violation of a Federal law normally is enforceable in the 
State  courts, as I  understand it. Is there any reason why either you 
should not have the States  and the Federal jurisdiction  with equal 
jurisdict ion, or you should not be direc ted to initia te and to insti tute 
the action in the State  courts ?

Would you want to respond to tha t ?
Mr. Miller. Mr. Joseph would respond, and then perhaps some of 

the others of us will follow up on it.
Mr. J oseph. Well, it is my understanding that  you cannot bring  

ant itrust actions under  the Federal ant itru st law* in State courts. 
We do have the opportuni ty to bring ant itru st actions under  our 
State ant itru st laws in the State  courts. And a parens patriae  action 
might be useful in the connection.

But what we are asking for today would have to be brought throu gh 
the Federal courts. I t is required  by law.

Mr. McClory. Is there some constitutional impediment ?
41 -5 25— 74-------7
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Mr. J oseph. I  believe there is. I  am sorry I do not have all of the 
necessary background to develop that , hut it is my unders tanding— 
well, I know tha t the ant itrust laws themselves call for use in the 
Federa l courts, and 1 th ink it may be found somewhere in the Consti
tution  to that  effect, hut 1 am not sure.

Mr. McClory. My counsel indica tes th at there are no constitutional 
impediments.

Mr. J oseph. All right . Well, I was not certain of that, and I could 
not refe r you to a specific section in tha t regard. But the laws them
selves do call for Federal court administration.

And I might  say i f we are considering th at subject m atter,  th at the 
Federal courts have become highly knowledgeable, and these are very 
difficult cases. These are the most complex cases present ly before the 
courts.

I thin k that removing such cases from the Federa l courts in order 
to improve judicial administra tion and returning them to the State 
courts would he a step backwards.

Mr. Dennis. Would the gentleman yield?
Mr. McClory. Yes.

* Mr. Dennis. While we are on tha t general subject I  have been won
dering about another facet of that . As I understand it under rule 17 
normally  capacity to sue in the Federal court is determined by the 
law of the State. I am wondering why you gentlemen could not induce 
your State assemblies to pass laws to give you a rig ht to bring  this 
type of action in the Federal  courts,  but by S tate legislation?

Mr. McClory. Would the gentleman yield ?
Mr. Seiberling. Well, let the gentleman respond.
Mr. Dennis- At least, part icularly in the Fri to-Lay  type of case, 

the class action type of action.
Mr. Miller. Well, I  th ink in the first place the re is no State legis lature th at-----
Mr. D ennis. Go ahead. I  did no t mean to inte rrup t you, Mr. Miller.

It  is rea lly my mistake, I guess, but is not Frito-Lay st rictly the class 
action type of case, but I think t ha t is the type of case I  am refer ring 
to, nevertheless. Go ahead.

Mr. Miller. State legislature cannot give jurisdiction to the Federal 
courts in terms of passing a law which would be enforced in the Federal courts.

In terms of the role of the at torneys  general, in Virginia , as in many 
other States, there is a common law background to our law, and 
consequently, as attorney general of Virgin ia, I have common law 
powers to bring  suit  parens patriae . The difficulty which is addressed 
by this legislation is the fact that tha t concept of parens patriae had 
been so circumscribed in the Hawaii case and in the Frito -Lay  case 
tha t the effectiveness of achieving the desired result has been severely 
hampered, as indica ted in our previous testimony.

What  this  bill would do would be to restore to full digni ty the 
common law concept of an attorney general of the State instituting 
action on behalf of the citizens of the State as parens patriae, or on 
behalf  of the State  for damage to its economy as parens patriae.

Now, I do want to emphasize one point, which I think is very 
important,  and tha t is when one has a case of the complexity of say
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th e Fr ito -L ay  case , ve ry f ra nk ly  th ere are  no t m any St at e c ou rt j ud ges who have th e backgro und to  adequately cope wi th the pro ble ms  th at  suc h a case raises.
You  have the experti se  develop ed am ong ce rta in  jud ges , an d by no means  a ll, in  t he  F ed er al  system, an d th is  is t he  neces sity  fo r th e type  of  flex ibi lity  wh ich  th is  leg isl ati on  would  pro vid e.
Mr. Joseph ?
Mr. Den ni s. T ha nk  you.
Mr. McClory. I  have  one othe r question. One of  you ju st  test ified  a few moments  ago  ab ou t th e difficulty  of  mak ing di str ibut ion to consum ers wh ere  th er e was no rec eip t involved,  an d indica ted th at  un de r th is  leg isl ati on  th a t d ifficu lty w ould be overcome.
I assum e th a t w ha t you m ean  is that th ere would be a  dif fer en t means 

of  di st ribu ting  th e am ou nts recovered an d the reb y ge tti ng  it  bac k to the consum er ? In  othe r words, un de r th is  leg isl ati on  there would  be no way of  de term in ing th e consum er, the or ig inal  pu rcha se r th at is, any bet te r th an  a t pr esen t. Is  th at not  tru e ?
Mr . M iller. Mr . Jo se ph  wil l respond  to  th at question, sir . He has 

ha d qu ite  a bit  of  exp erie nce  wi th  tr y in g to  devise a solution  to th is  ve ry p rob lem  you rai sed .
Mr. J oseph. The  ques tion of proo f of  d amages is a ddr ess ed di rec tly  by th is  bil l, an d we have  sug ges ted  am endm ents to th at  section. I t  would  be sec tion  4C (b)  ( 1) . I t  is on p age 2 of  the  NA  AC’s amen dments.
W ha t thi s bil l does is to allo w the use of  m ethods o f prov ing overall  

dam age s, wh ich  Fe de ra l court s have al read y adop ted , and which the  
m ul tidi st rict  li tig at ip n panel  has  set fo rth,  an d in effect su pp or ted in its  m anu al.

We  have indic ate d th a t we th in k th at ra th er  th an  a disc re tio na ry  deci sion  to  be made by the tr ia l cour t, as un de r th e presen t bil l, th at  
the bill  sho idd  be amend ed so th a t the tr ia l co ur t is requ ire d to  use one or  all  of  th e fo llo wi ng : a sta tis tic al  or  sampl ing me tho d, a pr ora ta  all ocation  of  illegal ove rchang es,  or  leave it  to  th e co ur t’s di s
cre tion as to some othe r s ub sti tu te  th a t w ill prov ide  f or  the  recov ery  of  to ta l dama ges .

An d once t he  to ta l dam age s ar e found, t hat  is we know th a t t he  sales  
to the St ate o f C al ifor ni a by a cer tai n grou p of  defe nd an ts was $1 million , once we have a way of  prov ing th a t th ro ug h any one of  thes e 
devices , then  we hav e de termined how muc h th e de fend an ts should have take n away fro m the m,  treble d. Now the pro blem at  the second 
level becomes how do we d ist rib ut e the  so-collected dam ages. A nd  there  the  question o f rece ipts comes up.

I  he m ost desirable way  o f pr ov ing individu al  purch ase s is throug h receipts. I f  you  hav e a ch arg e acc oun t, if  it  is a high  do lla r am ount 
item , then  people may be able  to-prov e wha t they  have purch ase d. I f  you  do no t hav e rec eip ts, you wil l sti ll hav e th e same pro ble m of 
prov ing individu al  dam age s un de r th is  bil l, bu t you have now sep arated  t he  i ll-go tte n ga ins from the  v iol ato r. Tha t 'is t he  poin t.

Now the de te rren t has tak en  affect. Th e pro tec tio n of  the  c ons umer an d the re tu rn  to  him of  illegall y ob tained fu nd s wil l hav e to  be ad 
dressed  by court s who  hav e been inn ovative.  The  court s have been 
cre ative  in  a dd ress ing  these  problems—in th e d is tr ibut ion of  a nti tr ust  
recoveries ; they  hav e been  very inn ovative . Once the  fund  is cre ate d,
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the dist ribution of it can be handled because you have then removed the 
defendants  from the 1 itigation.

Now, al l of this assumes, and I think  this has to be remembered, 
violation. We are not ta lking about a case where it is “iffy.” We have 
concluded tha t there  is a violation, and t ha t has been proven. Now, we 
are to the damages part of the litigation. We have proven the total 
damages by one of the devices that  are set forth  in your legislation, and 
then we go to the distribution. The defendants are gone—they are no 
longer concerned.

Now. the court and counsel work together on this. They have to take  
care of the due process considerations. Your  bill quite wisely calls for 
an opportuni ty for all potentia lly injured individuals  to have an 
opportunity to file a claim, and the claim could be based on any kind 
of proof.

It  is possible in the potato  chip case, for example, that  the court will 
determine that a family of four  in the State of California  typica lly 
purchases a? amount of potato  chips, and then distr ibute  the settlement 
funds pro rata  on tha t basis.

But what I am saying is, we have taken away tha t ill-gotten gam. 
That is the most important thing this bill does.

Mr. Seiberling. The time has expired. I recognize the gentlewoman 
from Texas.

Ms. J ordan. Mr. Miller, I have a l ittle  difficulty understanding why 
you object strongly to the 90-day provision which would tr igger the 
U.S. Attorney General bringing action in lieu of the State  attorney 
general. Now', I do not  question tha t you are an active and viable a tto r
ney general, b ut there are some attorneys  general  tha t do not always 
respond quickly on behalf of the consumer.

We can take the example, which was mentioned by the gentleman 
from Connecticut about oil and the energy crisis and the necessity, 
perhaps, to br ing some action on behalf of the consumer against  some 
anticompetitive prac tices of major  oil companies.

Taking tha t example, and then envision a place like Texas with  oil 
flowing en masse underground. Can you see that  attorney general being 
vigilant—and I am not  just discussing and asking you to comment on 
the Texas attorney  general—but in th at situat ion where the economic 
interest of the State is so heavily  weighted on the side of oil and the 
oil indus try, can you see the consumer having a quick, adequate, and 
effective act ion filed on his behalf by an a ttorney general who might 
be subject to some private and parochial pressures?

Mr. Miller. I thin k-----
Ms. J ordan. And tha t was put as diplomatical ly as I  could.
Mr. Miller. Ms. Jordan, I know nothing about Texas politics, so 

I would not comment on the role of attorney general Hil l with re
spect to the type of problem you are addressing yourself to, although 
T migh t add I have been very impressed by his activities in  the con
sumer fraud area.

I think the answer is this. One basically has to have some faith  in 
the politica l process. If  in fact  the attorneys general of the other 49 
States  have insti tuted  litiga tion on behal f of the citizens of those 
States, and Texas s tands alone with no su it having been institu ted, I 
would think  it would be very, very difficult the next time the attorney 
general stood up for election to explain why he did n ot recover $1 mil-
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lion or whatever in fact  was the actual damage trebled on behalf of 
the c itizens of tha t S tate in his role as a ttorney general.

However, I think that  there are other  problems involved, some of 
which we have attempted to address ourselves to in the course of  the 
prepared testimony. Very briefly, the An titrust  Division of the De
partm ent of Justice  a t the present time is significantly undermanned, 
and as a consequence, the  allocation of manpower i tself seems to me to 
be an important consideration. And whereas here we are attempting to 
have ant itru st enforcement activi ty which complements each o ther at 
the Federa l level and the State level, it seems to me it  is highly desir
able to indicate the sphere of activi ty which is properly  the role of a 
State at torney,  and the sphere of activity which is proper ly the role of 
tho Attorney General of the United States.

In  addition to that, I have serious reservations about a 90-day 
provision, or a 120-day provision, or any other  day provision which 
might  be writt en into it on the grounds tha t anti trus t actions are 
very complicated technical matters. The Attorney General of the 
United  States is under section 41)(a). As it presently  reads in the 
bill, he would notify a State  attorney general if he thought  th at there 
might be the prooability of recovery of substan tial damages. This 
is not to say tha t there would be.

Now, I think it would be almost impossible for a State attorney 
general within 90 days to complete an investigation and reach his own 
determination as to whether or not tha t probability  in fact  exists and 
suits should be brought. Consequently I  think tha t in terms of State  
ant itru st activity  one should put the linger where i t ought to belong, 
and tha t is on the State  at torney  general to carry  out his responsibili 
ties under this act.

There is so much a nti trust activity  at the State  and at the national 
level tha t the Antitru st Division of the Departmen t of Justice should 
be involved in or is involved in that. I thin k th at a division of labor in 
this regard would be highly desirable.

Ms. J ordan. Do you thin k tha t the Attorney General of the United 
States would ever  give notice of the possibility of ant itru st action if 
it was a frivolous suit, a frivolous kind of action ? Would he not render 
that notification on the basis of some hard evidence in this own hands?

Mr. Miller. I think you raise a very interesting point. Ms. Jordan,  
because although  we are not addressing  t hat  poin t in th is legislation 
because there are so many problems in this area, and we are trying 
to take one step at a time, there are very significant obstacles a t the 
present time, as you are well aware, in obtain ing info rmation from the 
Department of  Justice in terms of  its investigations.

Now. what might well happen under this  bill would be a simple 
lette r of notification from the Attorney General of the Uni ted States to 
a State  atto rney general, th at in fac t he thin ks there is the probabili ty 
of recovery of damages. At that point, the Sta te attorney general would 
have to undertake an investigation on his own.

A ery frankly, there is no way that  one can sta rt from scratch in a 
complicated ant itru st suit and complete the investigation and make 
the type of decision refer red to in this bill, and decide whether to 
bring a suit or not within th at  90-day period of time.

Kach case has to be handled on its own. In  some instance, conceiv
ably, it might be done within  the 90 days, but in other instances it
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might  take 1 year or more of thorough investigat ion before such, a 
decision could be made.

Ms. J ordan. Counsel has just reminded me, Mr. Miller, tha t there 
might be some problems of the statu te of limitations if we d id not 
have some 90-day limit for  actions to be tiled. That is one problem. And 
the Sta te could sta rt the proceedings with a discovery device and 
change its mind la ter, couldn’t it?

Is th at not a possibility ?
Mr. Miller. Ms. Jo rdan , I  am going to ask Mr. Jo seph to respond to that.
Ms. J ordan. All righ t.
Mr. J oseph. l^et me respond to the first part  because I  do not under 

stand the 90-day sta tute of l imitation position that counsel raises, and 
perhaps we could discuss it at  some other time. B ut the  sta tute of limi
tations under the an titru st laws is until 1 year aft er completion o f Fed
eral litiga tion. Tha t is a very useful and impor tant provision.

And tha t provision is, 1 believe, supported by the idea tha t unti l 
the Federal Government has moved quite some distance with  its litig a
tion. the States  are in a difficult position as to where they should go.

In t he Automobile Fleet Sales ease it took quite  a number of months 
for the bill of particulars to be prepared after the filing of the case. 
The bill of particulars is a very useful device to the States, and to 
anybody concerned with tha t part icula r case, but even the bill of 
part icula rs and the complaint are really not enough for  a State to 
judge whether it should he involved in an ant itru st suit. They have 
to deal with their own purchasing agents, the purchas ing agents  in the 
cities, the counties, and the special districts . I t is really quite a difficult 
and long decision on the filing of ant itrust suits by States.

Plus—and I  do not want to belabor the point with our limited staffs 
a commitment to ant itrust lit igation, th at is a single suit, is probably a 
4- to 8-year commitment. And while we are  working on t ha t suit, we 
cannot work on others th at might arise in that area.

So we commit 20 or 30 or 40 percent of our total resources to  the 
filing of a single case. I t is a very important decision. I do not  think 
it can possibly be made in 90 days under normal circumstances.

There mav be a case or two where we could reach such a decision 
in 90 days, but under normal circumstances, we could not. And I am 
sorrv, but I have forgotten the second half of your question, and I  did 
wa nt to respond to it.

Ms. J ordan. I think you did respond to it comprehensively in the 
response you gave, and I  think I am out of time.

Mr. Setrerling. In pursuing the philosophy of the equal right s 
amendment, Ms. Jordan , I have fo say the gentlewoman's time has 
exnired.

Mr. Dennis?
Mr. Dennis. Thank you, Mr. Chairman.
Going back ju st briefly to the point T raised before, rule 17 of the 

Rules of Civil Procedure  dealing with capacity to sue in the Federal 
court savs: “Capacity to sue or be sued shall be determined by the law 
of the State in which the dis trict  court is held.”

Now, T am not talk ing about State  legislation. I do not mean to 
increase the jurisdic tion of the Federal court. W hat I  am suggesting 
is tha t the Commonwealth of Virginia or the State of Ohio might 
pass a statu te in effect saying, we hereby have just  in the Common-
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wealth or in the S tate of Ohio the right to sue parens patr iae for dam
ages suffered by our individual citizens; and if they did tha t, which I 
suppose they could do, why could not the State then go into Federa l 
court on the basis of rule 17 ?

You would not be increasing the jurisd iction  of the court at all. 
The jurisd iction  is there. It  says; “capacity to sue here is determined 
by the law of the S tate ,” and  now you would say, “and the law o f our 
State  gives us the exact right to brin g this kind of a suit.”

In Frito-Lay they said the law did not give them that.  But what 
I am suggesting is that you give it to yourself. Why could not you 
do it by State law, and then under the rule you could come into Fed
eral court if  you wanted to ?

Mr. Miller. I  thin k we are confusing two things  here, and tha t 
w is the capac ity to sue, to begin with, and the right to recover damages.

Taking the Hawaii case, fo r example, the re the attorney general-----
Mr. Dennis . I am saying you give yourselves the right to b ring the  

type of sui t where you recover damages.
• Mr. Miller. Well, I think the question of whether you recover 

damages is a question of Federal law, and tha t is why we are here 
today.

As I said earlier, there was no way in the world the attorney gen
eral of any State  could insti tute any suit unless he was authorized 
to do so under  Federal law. We are not talk ing about giving him the 
opportuni ty to do that  under  State  law. Tha t is something between 
him and his Governor and his legislature. But  what we are talk ing 
about here is the right of the State acting  through its attorney general 
to recover damages parens patriae for injuries to the general economy 
of the State, or for damages to individual citizens of the State.

Now, that  is a mat ter o f Federal  law, and that  was the whole prob 
lem with respect to the Hawaii case.

Mr. Dennis . Well, I  thought , and I  am not any expert on th is sub
ject in any way, but I  thought the Frito-Lay case recognized the  com
mon law right of suit, which had been recognized before, but they said 
the common law was not broad enough to cover damages for individual 
citizens.

Now, what I am suggesting is th at if you give yourself tha t right 
by your  own local law expanded on the common law, or  whatever you 
want to call it, mavbe they could decide the case that wav.

Mr. Miller. Well, I think the distinction here is between the capacity 
to sue and one’s righ ts with respect to appropriate remedies afte r

• suit has been institu ted. Sine*1 the Fri to-Lay case was a California, 
case, I  would be glad to  have Mr. Joseph comment on it.

Mr. Dennis. I am sure he knows more than I  do.
Mr. Miller. And than I do.

> Mr. J oseph. This point is something I would like to consider more,
Mr. Dennis, and i f we could address the committee by letter late r?

But let me just say. and I will be as br ief as I can on the point, t ha t 
if you are correct and the State law can provide us with parens 
patr iae power, then that  might be useful for some States to do, and it 
should be considered. I  am not sure it can. but we should consider it.

Even if that is so. T would think it  would be quite useful for the 
Clayton Act to provide all States  with parens patriae power. T thin k 
this  would lie more efficient in mul tidis trict  litiga tion, which is the 
name of the game in ant itrust these days. We should all have the
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ability to collect these damages, and it can be provided by Congress, 
and it is im portant tha t it be provided  by Congress because, aft er all, 
the ant itru st laws a re par ticu larly  in the Federa l sphere.

Rule 23 was created by the Federal Government. We do operate 
under that, The concepts of mass representation have come primarily 
through the Federal system.

Now, tha t is not to say that  we would not argue the rule 17 pro
cedure, and Mr. Dennis, you may have helped us greatly , by your 
point. I do want to take a closer look a t ( alifornia law in this regard 
as to parens patriae.  However, I  cannot believe we are this ta r down 
the road, and T may be admitting an error  here, but this far  down the 
road with all of our  reliance on Federal law, and then we will discover 
that possibly our S tate laws provide us with a power that we did not 
realize.

But  it is possible, and I think  we should consider it,
Mr. D ennis. I do not know the answer either. I am jus t throwing it 

out, I thank you for your answer.
Mr. Seiberlino. The time of the gentleman has  expired.
Mr. Dennis. The gentleman at the end of the table wanted to say 

something though.
Mr. Dowling. Only briefly. Mr. Dennis, the question has come up of 

the authority of the S tate attorney general initia lly to b ring  an action. 
There is in a 44 Federal rules decision—559, 557—and T cannot re
member the case, but it was Illinois v. Harper. How 301 F. Supp. 484, 
495—wherein the court stated if the action is b rough t proper ly under 
Federal 23(c ), then the ability  of the attorney general in the State 
law is unimpor tan t; the Federal law will control.

Therefore, I  would respectfully suggest th at it is the  parens patriae , 
the Federal law, again that must control. So it is not a question of 
initia lly having  the righ t to brin g a suit. It  is a question of being 
under the Federal law and [that]  controls.

Mr. Seiberlino. If  I may comment, I  believe th at is the thrus t of 
the Hawaii suit also.

Mr. Dennis. If  I  might  comment also? I think you are right , but  I  
think the Hawaii decision and the Frito-La y decision are two different 
situations, and I am not sure tha t what I said might apply in the 
Frito-Lay case.

Mr. Seiberlino. Thank you.
The gentleman from Iowa?
Mr. Mezvinsky. Thank you. I want to say that  I appreciate your 

testimony, and I do have several points that I want to ask and I can 
get an answer from whomever wants to answer them.

One is I am concerned that one of the arguments against the legis
lation is that we have a tough time with ant itru st enforcement al
ready on the  Federal level with the budget. The Assistant Attorney 
General pointed out t ha t he was understaffed and did  not have enough 
funds, and was requesting more money.

Then I hear from you today about the problem of  lack of funds and 
staffs. You are ind icating  tha t you all ought to have the ability to col
lect damages, and you want to be a par tner in this anti trus t action, 
which I do commend.

Really what I am concerned about is from every one of your States, 
first, wliat percentage of your budget is directed toward  ant itrust
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enforcement; and second, do you think you are really equipped to have 
additional enforcement powers if this hill becomes law ?

Mr. Miller. I f there is an implication that  the States are not mov
ing very strongly in this direction, 1 think tha t implication is not 
borne out by the records of the Sta tes in the last several years. I would 
be delighted to have each of the gentlemen here respond.

The interest of States  generally, Congressman, in the anti trus t 
area in the last several years  has increased very significantly. To give 
you an example of the type of activity  which the national  association 
iias been engaged in, there has been a series of conferences held here 
in Washington with the Department of Justice ami the Federa l Trade 
Commission to develop a be tter liaison between the Federal agencies 

w and thei r respective offices of State attorneys general.
In addition to tha t we have devised a model State anti trus t act, 

which differs in some respects from the Uniform Act which has been 
endorsed by the American Bar Association in Houston in i ts meeting

• in February. But nonetheless, there  is a very strong effort being made 
to bring State an titru st laws up to date.

As fa r as State activ itity  in this  field, due to the successful inst itu
tion of litigation in such fields as tetracycline, the case I  refer red to 
in my written  testimony, in the last few years State  legislatures are 
recognizing that, in fact, the States  can successfully act in the anti
trust field. What we are trying to do here today is move us anoth er 
step forward in that  effort.

Obviously, as far  as each State is concerned, there are variations 
in staff and the amount of budget, but with the authority  under 
newly adopted State  anti trus t laws and the the authority  contained 
in this act. I think the Sta tes will be in a position to play a vigorous role 
in the antitru st enforcement field.

Mr. I towling, do you want me to respond ?
Mr. Mezvinskt. Maybe you can comment about each State . I would 

be interested in knowing what percentage of your budget is for anti
trus t enforcement.

Mr. Dowling. I cannot directly answer tha t question. I can only 
say in Connecticut, tha t Connecticut is presently part icip atin g in 
some ‘20 plus mult idist rict ant itrust suits including Gypsum IIM7Z 
Board, the Master Key litigat ion, the Cast Iron  Pipe, and I think 
all of the rest. And for  a small State, I think that  is significant.

Mr. J oseph. I  do no t know what percentage of our total budget is
• appropriated  for ant itrust. I regret to  say I cannot answer that, but we 

are spending  close to hal f a million dollars a year on a ntit rus t enforce
ment. and I think it is well spent.

We have recovered in the last, approximately 8 years, $60 million,
» much of which has gone to consumers in our State. Almost the entire

remainder of which has gone to governmental entities. We are quite 
proud of our record.

But to go to your basic question, I think that ant itru st litiga tion 
will be easier and more effective after the  enactment of this  legislation 
than it is now. We will not face many of the motions and much of the 
appellate  proceedings which we now face in every ant itru st case we 
file. The defendants are going to have one of  their delaying actions 
removed by the enactment of this legislation. So it can only help, 
and help greatly.
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Mr. Seiberling. The time of the gentleman has expired.
Mr. Sandman  ?
Mr. Sandman. No questions.
Mr. Seiberling. Well, d id the gentleman from Iowa want to con

tinue then  ?
Mr. Mezvinsky. Yes, sir. I wanted to add I am a cosponsor of the 

bill, so I  believe in the legislation. But I am concerned as to how we 
argue tha t position, and I thank you for tha t.

I migh t also just ask in the same light, in view of wanting to be 
a par tne r in the an titru st action, do you think  the Federal Government 
has been vigorous enough in ant itru st enforcement? Is that why the 
States should set about and come in and do its job? Do you care to 
comment on that  ? *

Mr. Miller. I think  tha t in response to your question, Congress
man, those of us here—and I speak for the nationa l association in 
this  reg ard—do feel th at in order to have vigorous operation of ant i
tru st programs in this country it is necessary to have any available *
programs a t both the Federa l and State level. When, in fac t, you have 
ant itru st violations, which are nat ional in scope, it is clear to me tha t 
the Antitrust  Division of  the Depar tment  of Justice should give top  
prio rity to those types of violations.

However, as fa r as the States  are concerned, there are many viola
tions which take place wholly w ithin the confines of a single State or 
a limited geographic area, like two or three or four States  in a given 
section of the country ; and tha t type of case, i t would seem to me, a 
State  attorney general is in an excellent position to cope with that.

Consequently. I see the two programs not as competing, one with 
the other, but instead complementing each other. This, I think,  is 
what a strong Federal  system is all about. The States have not been 
as vigorous in this area in the pa st as they should have been.

With respect to the An titrust  Division of the Department of Justice, 
it is interesting tha t the FTC  is moving out  in many areas in which 
one would have thought tha t the Antitru st Division of the Depart
ment of Justice would move. All of these efforts are hopefu lly going 
to lead to a competitive economy and to the benefit of the  American 
consumers, whether they be individual citizens or business entities 
which are purchasing in the marketplace.

Mr. Mezvinsky. Did any of the States request from LEA A any 
funds fo r ant itru st enforcement ?

Mr. Miller. I cannot give you the number of States  which have »
made applicat ions to LEA A and have had such gra nt applications 
approved , but there are a significant number of States  which have 
antitrust  programs funded through LE AA funds.

Mr. Seiberling. I  am afra id we may have the buzzer sounding any t
minute. I would jus t like to ask a couple of questions on my own, 
and then tu rn it  over to any of the others for questions.

Mr. Kaup er, when he appeared before us, made the suggestion 
tha t the bill requires a substantial portion of the citizen consumers 
to be affected as a condition to the State  bring ing a parens patriae 
suit. I made the  countersuggestion tha t a substant ial amount of com
merce be affected within the State.

Have you any  comments on eithe r of those propositions ? The idea 
is to avoid duplicative recovery or frivolous or t rivi al litigation.
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Mr. Miller. I , of  course, did not hear Mr. K auper's oral testimony. 
As to whether he was suggesting tha t a State attorney would bring 
frivolous antitrust  actions, if he did so, tha t would surprise  me.

But I thin k to answer your question, Congressman, the parens 
patr iae concept in my view is not limited to a substantia l effect s tate
wide in terms of the  numbers of people involved. You might have, for  
instance, ant itru st activi ty rela ting to a single county or a single 
citizen within the State , but nonetheless a significant anticompetitive 
effect in the jurisdiction.

Mr. Seiberling. Would you therefore support a requirement  tha t 
a substantial  amount of commerce be involved ?

Mr. Miller. In  my view to use the  word “subs tanti al” before “com
merce” would simply open up another issue in the litigat ion, which 
would have to be litigated  ad nauseum. And fran kly if, in fact, there 
has been damage because of the anticompetitive effect, it seems to 
me th at that should not be qualified by substantial. That is a type of 
word which anti trust lawyers can discuss for years.

But I thin k from the practical standpoin t of the resolution of a 
case, unless there has been some type of significant effect, the case 
is not going to get into the Attorney Genera l’s office.

Mr. Seiberling. Yes. One other question, and I think maybe Mr. 
Marvin  might  par ticu larly  want to address himself to this. We have 
been talking about the oil companies and the FTC action. Do you 
feel tha t this  legislation would help in hand ling the oil question as 
a matte r of antit rus t litiga tion  ?

Mr. Marvin. Are  you refer ring, when you mentioned the FTC ac
tion, to the Exxon case ?

Mr. Seiberling. Well, the case agains t the eight larges t oil com
panies. I guess tha t is the Exxon  case.

Mr. M arvin. Yes, Mr. Chairman. T do not see any effect on tha t 
par ticu lar case. This legislation would apply to a State at torney  gen
era l’s interest in the oil indus try generally and to violations by this 
industry within his pa rtic ula r State.

Mr. Seiberling. Well, what  I was suggesting was not the case but 
the fact s ituation out of which the case arises. Would not this be help
ful in handling tha t kind of situat ion ? ».

Mr. Marvin. Absolutely. I t certain ly would. I believe that is the 
exact inten t of the legislation  at least as i t appears to us.

Mr. S eiberling. I called on you, Mr. Marvin, because, as I recall it, 
the S tate of Ohio suggested a cooperative effort amongst the 50 States 
to try  to  re-enforce the FTC of supplement or take advantage of the  
FTC proceedings.

Mr. Marvin. Yes, sir. General Miller may have a report  on t ha t; 
we have made that suggestion to the association's committee represented here  today.

Mr. Miller. There is an ongoing discussion between the FTC and 
the An titrust  Committee of the National Association of Attorneys 
General in regard to that  case. This is apart  from this  bill entirely.

The Bureau of Competition of the Federal Trade Commission is 
substan tially under funded in terms of the responsibility  imposed upon 
it, and consequently our discussions have been directed at the type of 
information which might, be available from the several Sta tes 'to the 
FTC  to assist the FCT in the prosecution of that  suit.
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Mr. Seiberling. Thank you.
Ms. Jordan , do you have any fur ther  questions'
Ms. J ordan. Mr. Miller , 1 do not fully understand the necessity for 

changing the bill in the p articula r of allowing the Attorney  General 
to sue on behalf of political subdivisions.

Now, is there language in the bill which would preven t the Attorney 
General from doing that,  and tha t is the reason why you want it to 
add political  subdivisions'

Mr. Miller. The answer is tha t in the original bill there is r efer
ence—and let me quote it—it states : Parens  patriae with respect to 
damages to the general economy of tha t State  or any political sub
division thereof. We have serious question as to whether or not the con
cept of pa rens patriae  applies to the political subdivisions of the  State, 
and consequently we fe lt i t highly desirable to set forth  in  a separate 
subsection the fact tha t the Attorney  General could bring  suit on be
hal f of the State and its  political subdivisions. And you would not get 
into tiie question as to whether or not tha t was an appropria te parens 
patr iae  move by the Attorney General.

The Engl ish common law trad ition  would not indicate tha t the 
parens pa triae concept is so inclusive as to bring within i t the political 
subdivisions of the State  itself. I t  is directed at individuals who are 
citizens of the State, and  perhaps for general damages to the economy.

But because of tha t technical point, Ms. Jordan , we thought it 
advisable to spell it out in the proposed amendment.

Ms. J ordan. No fur ther  questions.
Mr. Seiberling. Mr. Falco, any questions'
Mr. Falco. General Miller, perhaps just  a question or two to clarify.  

Do not we first.have to distinguish those areas you discuss in coopera
tion with the Justice Department by way of where they developed the 
theory, and then they essentially count on the States to get active or 
not as they choose, for example, in the real estate price fixing cases. We 
normally think real estate is an intrastate  type of activity. \\ e assume 
the States, if interested, will pursue them like some have done.

Is tha t one area where we have to consider where there is a lready 
cooperation?

Mr. Miller. No question about that. 'To use the example which you 
have just alluded to, it is obvious th at the Antitru st Division of the 
Depar tment  of Justice  simply is not equipped to bring a su it in every 
State with respect to real estate commissions, if tha t is an issue in the 
part icular State.

Consequently that  is peculiarly within the preserves of the State  
attorney general.

Mr. Falco. And also we could say cost of legal fees under ABA fee 
schedules, for example'

Mr. Miller. 1 think my comments would be equally applicable to 
that.

Mr. F alco. I s it not true also that  there are areas where the  Attorney 
General has chosen not to institute  new theory or new types of cases, 
which has lead directly to shortages of protection for the local and 
regional and State interests, which by mandating  his becoming in
volved, would create new areas for the States to become involved in 
and el iminate these kinds of shortages?

For example, is not this exactly being discussed in the law reviews 
right now, tha t is, the failure of Federa l authorities to enter into
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ant itrust activities in the large suburban shopping centers in which 
systematically large merchandisers are boycotting and excluding the 
small co mpe titorsA nd  I think since Columbia Law Review has been 
touching on this subject lately. Maybe the gentleman from New York 
might want to chip in.

Mr. Desiderio. Well, I am not sure that  I can adequately answer 
that  question.

Mr. Falco. Mr. Marvin, do you have any comment ?
Mr. Marvin. 1 do have an experience to share with you, Mr. Falco. 

In Ohio we did bring an action recently under our S tate anti trust law 
against  a shopping center, against the landlord and two lessees: one 
of the. lessees had such a restrictive covenant that  in effect said there 
could be no o ther dress shops in the same price range.

<4 I might say tha t there is not now a developed sta te of the law on
the issue and no case has been l itigated  by eithe r of the Federal agen
cies, however, the FTC does have several shopping center cases going 
and there have been some consent decrees.

• But I think the point  you are making is th at we cannot rely upon 
just  the two Federal agencies to  develop new vistas and new inroads 
into development of ant itrust law, and tha t if you do add additional 
States to it,  tha t increases the likelihood t ha t public interest develop
ments will occur more rapidly.

Mr. Miller. I f I migh t just add to that.  T hat is why the attorneys 
general feel tha t the provisions of section 4D(a ) are so important, and 
tha t is that if, in fact, the Attorney General of the thii ted  States does 
have informat ion, it would be helpfu l if he were to be required to 
notify the State  at torney general in question th at there  is a violation 
which he is aware  of. And consequently, the attorney general would 
then be advised to proceed.

Mr. Setoerling. Mr. Polk,  any questions ?
Mr. Polk. Yes.
Attto rney  General Miller, could you explain in greate r depth the 

reason why you suggested tha t change in the language from “citizens’’ 
to “person?”

Air. Miller. The answer is th at “person” is a lready defined in the 
act. Pu tting  in the word “citizens” creates a new word, which would 
have to be interpreted by the courts. And consequently, it was felt 
tha t if persons were used instead, it would be highly desirable in 
avoiding litiga tion over tha t par ticu lar point as to the meaning of 
the act.

• Mr. Polk. Well, would the term “citizens” include corporations?
Mr. Miller. “Persons” does. “Citizens,” as far  as I  am concerned,

does. T hat was a housekeeping amendment, in order  to bring it into 
conformity with the definition section of the act.

» Air. P olk. So you intended no substantive  change ?
Air. AIiller. T hat  is corr ect .
Air. Polk. Thank you.
Air. Seiberling. One last question.
Air. F alco. One last question, gentlemen. Air. Alarvin, i t is true, is 

it not, tha t a prim ary purpose for the famous 1966 amendments to 
rule 23 was to enact techniques providing mass recovery fo r mass in- 
juries inflicted by modern mass production operations  ?

Air. AIarvin. Did you address that question to me ?
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Mr. F alco. Yes.
Mr. Marvin. Yes.
Mr. F alco. Do you want me to repeat it ?
Is not  it true the prim ary purpose—well, you heard  the question, and 

you agree ?
Mr. Marvin. Yes.
Mr. F alco. I s not therefore  the judicial ly developed requirement ot 

proof of individual ized injury contradictory of a major premise of 
rule 23 as amended;  namely, tha t a corporat ion tha t violates the an ti
trust laws necessarily contemplates widespread and generalized eco
nomic injury, for which this judicial doctrine now prevents general
recovery ! .

Mr. Marvin. That is the position which, as a represen tative of the 
public interest, I would assert. However, the  bar on the other side of 
the table will vigorously argue tha t is not true, and in fact, t ha t issue 
is the subject of extensive legislation.

Mr. F alco. “The bar on the  other  side of the  table,” for clarification 
of the record purposes, by that  you mean the defense bar  of the ant i
tru st speciality ?

Mr. Marvin. That is correct.
Mr. Seiberling. Thank you.
Gentleman, the hear ing of the Subcommittee on Monopolies and 

Commercial Law is now adjourned subject to the call of the Chair.
[Whereupon, at 12:30 p.m., the subcommittee recessed subject to 

the call of the Chair.]



CORRESPONDENCE
[The  fo llowing  let ters  were rece ived  sub sequen t to the  term inat io n 

of t he  he ar in gs :]
Henry Kane,

220 Park Plaza West,
10700 SW. Beaverton Highway, 

Beaverton , Oreg., March 19, 1971/. Re II.R. 12528, rela ting to  Atto rney  General  an tit ru st  actions .
Hon. Peter W. Rodino,
Chairman, House Judic iary Committee,
Wash ington, D.C.

Dear Mr. Chairman : This  le tte r is wr itten  from the  bias of a pla int iff’s an titru st attorn ey who between 1905 and  1909 headed the  An tit rust Divis ion of the  Sta te of Oregon D epa rtment  of Jus tice .
I s upport the  princip le and contents  of  II.R. 12528 and believe th at  the  m easure is needed and  is in  the  public  inte res t.
Fea rs have  been expressed that  the  measure, if enacted, would res ult  in a flood of ant it ru st  litig ation.
My observation and  exper ience  leads me to believe th at  any such fea rs are ill-founded.
Budget and staff limitat ions, plus problems of expense and  proof will combine to elim inate most, if not  all, possible liti gat ion  th at  is ill-founded or vexa tious.This  poin t was  made in H. Kane, “The ‘Bounty Hu nte r’ Object ion to Antitrus t Lit igation ,” 9 Duquesne L.R. 466, 487 (1971) :
“Although some defense atto rne ys may believe th at  the  sta tes  are ent ire ly too active in prosecut ing treb le damage action s, a number of mer itor ious cases have  not been filed fo r lack of funds , manpower  a nd rela ted  reasons . This  observation can be tes ted  by comparing  the  number of sta tes  th at  filed su it in various  nat ional consp iracy actions  with the  number th at  theoretically could have  filed su it.”
In the even t of hea ring s I would be happy to app ear  and  subm it a prepared sta tem ent  in su pport of  the bill.

Very truly  yours,
Henry Kane.

Southern Methodist University,
School of Law, 

Dallas,  Tex.,  March 26, 1971/.Hon. Peter W. Rodino,
Chairman, Committe e on the Judiciary, House of Representat ives , Washington, D.C.

Dear Mr. Chairman : Thank  you for  your kind  inv ita tion to submit  a stat ement in re gar d to II.R.  12528 and 12921.
I have for  seve ral yea rs supported , and  cont inue  to support, the  notion  th at  the  Sta tes should have standing to sue on beh alf of citizens who are unable  to sue on behalf of themselves, where such sui ts would fu rth er  leg itim ate  sta te  inte rest s. See Cogan, Parens Patr iae Su its : The Role  of the Sta te, 166 N.Y.L.J. no. 95, p. 1, col 4-5 (November 17, 1971) Few would doubt  th at  in enforcem ent of the an ti trus t laws  the  Sta tes  have  stro ng and rightful intere sts  to furth er.  Accordingly, I believe th is “corrective  legi slation,” to use your words, Mr. Chair man, to overrule  the decision of the  Court of Appeals  in California v. Frito-La y, 474 F.2d 774 (9tli Cir .), cert, denied, 412 U.S. 908 (1973), is clea rly necessary.But  although you labe l th is  legis lation as merely “correctiv e,” I believe it is more imp ortant  tha n that , Mr. Chai rman . For, since wr itin g the  above piece,
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1 ha ve  become  co nv ince d th a t th er e a re  ma ny  in st an ce s whe re— notw ithst an din g 
tli e ab il it y  of  ci tiz en s to  su e— it  wo uld be pre fe ra ble  to  ha ve  th e S ta te s sue , if 
they  so ch os e an d vigo ro us ly  so did. 1 am , in  th e m ain,  re fe rr in g  to th e very la rg e 
cl as s ac tion , wh ose de fe ct s ca n be av oide d by th e pa rens  patr ia e  ac tion s wh ich  
th is  le gi sl at io n en co urag es .

As  th e  Co mmitt ee  is  we ll aw ar e,  th e ve ry  la rg e cl as s ac tion  ra is es  se riou s 
ju ri sp ru den ti a l is su es . W he re  a  cl as s of  te ns of  th ou sa nd s,  it no t mi llions, might  
be af fe ct ed  by a de cis ion,  we  a re  a t  th e  ve ry  le ast  co nc erne d th a t th e cl as s he 
fa ir ly  and  ad eq ua te ly  re pr es en te d.  B u t mor e th an  th a t we  a re  co nc erne d too—  
part ic u la rl y  in th e a re a  of  a n ti tr u s t— th a t re sp on sibl e econ om ic  de cis ions  ar e  
mad e by  th e  cl as s re pr es en ta tive.  Fo r, quit e obvio us ly,  th e  re pre se nta tive of  
th ou sa nd s an d mill ions  wie ld s muc h po wer  (w heth er in  li ti gati on  or, mo re 
prob ab ly , in  se tt le m ent) , no t on ly w ith  re gar d  to  th e  mem be rs  of  his cla ss , bu t 
also  w ith re gar d  to th e en te rp ri se s and p ra ct ic es  u nder at ta ck .

On e re sp on se  to  th es e co nc erns  has l»een to  re quir e no tic e to  th e cl as s so th a t 
mem be rs  m ig ht  choos e w heth er and  by  wh om  th ey  wish ed  to  be re pr es en ted.
A no th er  resp on se  ha s be en  to  al lo w a tt ra c ti v e  fees  fo r co un se l so th a t at to rn eys v
m ig ht  ch oose  to  ac tiv ely re pre se n t m in ori ty  mem be rs  of  th e  cla ss . Th ese re 
spon ses, ea ch  qu ite pr op er , ha ve  th e ir  lim it s in  th e ve ry  la rg e cl as s ac tio n,  whe re  
they  ra is e  conc erns  of  th e ir  own. Sh ou ld  th e  ex pe ns e of no tic e an d adm in is tr a
tion  in  su ch  ca ses exceed  th e am oun t of  cl ai m s,1 we sh ou ld  he co nc ern ed . Sh ou ld  
th e pr im e be ne fic iar y of  th e cl as s ac tion  be co un se l him se lf,  we  sh ou ld  ag ai n e
be co nc erne d. 2 3

I am  ho pe fu l th a t th is  le gis la tion will  he lp  m ee t th es e co nc erns . Alth ou gh  
as  pa rens  pa tr ia e th e  S ta te s need  not be mem be rs  of  th e cl as se s th ey  purp ort  to  
re pr es en t, with  re sp ec t to  th e fa ir ness  an d ad eq ua cy  of  th e ir  re pre se nt at io n,
“i t is dif ficult  to  im ag ine a be tt e r re pre se n ta ti ve of  th e re ta il  co ns um ers w ith in  
a s ta te  th an  th e s ta te ’s at to rn ey  gen er al .” In  re  A nti b io ti c  A n ti tr u s t Act ions ,
333 F.  Supp. 278, 280  (S .D . N.Y. 19 71 ). Equ al ly , w it h  re sp ec t to  th e re sp on sibl e
ne ss  of  econom ic de cis ions , it  is  dif fic ul t to  im ag ine,  a t le ast  on th e region al  
level, a  re pre se nta ti ve mor e re sp on sibl e th an  th e s ta te  it se lf , th ro ugh it s at to rn ey  
ge ne ra l an d ot her  offic ers.  Furt herm ore , th e  co st  of  no tic e (t o  th e ex te n t st il l 
re quir ed ) an d of  adm in is tr a ti on  sh ou ld  be  gre at ly  re duce d: a st a te  ca n no ti fy  
it s ci tize ns  an d adm in is te r th e ir  fu nd s fa r  mor e ch ea pl y ( it  is  to  be ho pe d)  
th an  ca n p ri va te  li tigan ts . And fin all y,  it  is like ly  th a t an  a tt o rn ey  gen er al ’s fee  
st a te m ent wi ll be more mod es t t h an  the p ri va te  pra c ti ti o n e r’s.

In  vi ew  of th e  advan ta ges  th a t pa re ns  pa tr ia e  ac tion s hav e ov er  clas s ac tio ns ,
I am  so m ew ha t tr oubl ed  by Se ct ion 4 C ( a ) ( l ) ,  to  th e ex te n t th a t it  per m it s 
d is tr ic t co ur ts  to  tr e a t ac tion s under 4C as  clas s ac tio ns . I am  tr ou bl ed  gen er al ly  
by s ta tu te s  which  re fe r,  ev en  in dir ec tly , to  ru le s of  pr ac tice . Mo re part ic u la rl y— 
sin ce  I as su m e th a t th e pu rp os e of  a lt e rn a ti ve  cl as s ac tio n tr ea tm en t is to  ta ke  
advan ta ge  of  th e  ex is ti ng  fr am ew or k of  F.R.  Civ  P.  23— T am  trou bled  by th e 
po ss ib il ity th a t d is tr ic t co ur ts  m ig ht deem each  of  th e  pr ov is io ns  of  Rul e 23 
ap pl ic ab le  to  pa rens  pa tr ia e  ac tion s,  which  sh ou ld  no t be th e  cas e. R ath er th an  
mak e an  in dir ec t re fe re nc e to  R ul e 23, I wo uld  al low th e A dv isor y Co mmitt ee  
on Ci vi l Rules  to fa sh io n a ne w ru le  to  de al  w ith  su ch  ac tio ns , wh ich  of  co ur se  
wo uld be su bj ec t to  th e ap pr ov al  of  th e Co ng res s. Ac co rd ingly,  I wo uld  su gg es t 
th a t Se cti on  4 C (a ) be am en de d to  rea d as  f o llow s:

“A ny at to rn ey  ge ne ra l of  a S ta te  [, as  pa rens  pa tr ia e  of th e ci tize ns  of  th a t 
S ta te ,]  ’ m ay  br in g a civi l ac tion  in  th e na me of  such  S ta te  in  th e d is tr ic t court s .
of  th e  U ni te d S ta te s under  sect ion 4. or  16, or  bo th  of  th is  Ac t, an d he  sh al l be 
en ti tl ed  to  reco ve r da m ag es  and se cu re  o th er re li ef  as  pro vi de d in  su ch  sect ions  
fo r—

(1 ) in ju ry  to  th e  bus in es s or  p ro per ty  o f s uch c it iz en s; or
(2 ) in ju ry  to  th e  gen er al  eco nomy  of  th e S ta te  or  an y pol it ic al  su bd iv is io n -

th er eo f. ”
In  ad di tion , to  t he  e x te n t th a t reco ve ry  by th e S ta te s under  su bs ec tio n (2 ) might , 
under  some  th eo ries , duplica te  reco ve ry  under  su bs ec tio n (1 ),  I wo uld ad d th e 
fo llo wing p rovi sion  t o th e  en d of  S ec tio n 4C (a ) (2 ) :

to th e e x te n t n ot  r ec ov ered  u nder s ub se ct ion (1 ) her eo f.”

1 T he  Cou rt  will  soo n in dic at e ho w of te n th is  is  lik el y to  oc cu r. E isen  v. C ar lisl e & 
.Tacquelin . cert,  gra nt ed , 41 4 U.S. 90 8 (1 97 3) .

2 E .g .,  C ity  o f D et ro it  v . Grinn el l Co rp .. No. 73 -1 31 1 (2 d Cir . M ar ch  13, 19 74 ).
3 I  do no t be lie ve  a  re fe re nc e to  pa re ns  pa tr ia e  is  ne ce ss ar y to  su pport  th is  le gi sl at io n 

an d th er ef ore  w ou ld  o m it  I t.



I appre ci at e th e op po rt un ity of su bm it ting  th is  st a te m en t in su pp or t of  H R . 
12528 an d 12921.

Res pe ct fu lly yo ur s,
Nei l II . Cooan,

Assistant Professor of Laic

Congress of th e  Unit ed  Sta tes,
H ouse of R ep re sent at ives , 
Washington, D.C., March 27, HP!.'/.

Ho n. P eter W.  R odin o, Jr .,
Chairman, Committee on the Judiciary,
TJ.S. House of Representatives, Washington, D.C.

D ear M r. C ha irman  : The  H on or ab le  W ar re n  Spa nn au s,  th e A tto rn ey  Gen er al  
fo r th e S ta te  of  M in ne so ta , has  w ri tt en  you w ith re gar d  to  II .R . 12528, am en d
m en ts  to th e fe der al  a n ti tr u s t laws to pe rm it st a te  a tt o rn eys gen er al  to comm ence 
co ns um er  a n ti tr u s t cl as s ac tion s.

Mr . Spa nna us  w ro te  in  fa vor of  th is  le gi sl at io n an d su gg es ted tw o ch an ge s he  
be lie ve s im port an t fo r th e  ef fect iven es s of  th is  legi sl at io n.  F ir st , he be lie ve s 
ci tize ns  sh ou ld  he ab le  to  “o pt  ou t” of  th e  cl as s of  ci tize ns  re pre se nte d  by a st a te  
a tt orn ey  ge ne ra l if  th ey  so de si re . Second, Mr . Span nau s be lie ve s th a t spe cif ic 
pr ov is ions  sh ou ld  be m ad e al lo win g s ta te  a tt o rn eys ge ne ra l to  de du ct  a tt o rn ey 's  
fees  from  a ny  reco ve ry  from  a n ac tio n.

Yo ur  care fu l c ons id er at io n of  th e view s ex pr es se d in Mr.  Span nau s'  l e tt e r wo uld 
be gr ea tly  ap pre ci at ed .

W ith  ki ndes t re gar ds,  I am  
Si nc er ely yo ur s,

Albert II . Qu ie ,
Member of Congress.

Stat e of Minne so ta ,
Off ic e of th e  Attorney Genera l,

St. Paul, Minn., March 13, 1!)V,.
Re  II .R . 12528, 93d  Co ng res s, sec ond se ss ion—Amen dm en ts  to  th e F ed er al  a n ti 

tr u s t la w s to  perm it  S ta te  a tt o rn eys gen er al  to  comm ence  co ns um er  a n ti 
tr u s t cl as s ac tion s.

Ho n. P eter  R odino,
House of Representatives,
Room 2266 Rayburn Building, Washington, D.C.

D ear R epresent at ive R od ino: I ha ve  rece ived  a copy of  II .R . 1252S, wh ich
you in trod uc ed  in  th e Hou se  Ju d ic ia ry  Com m itt ee  on F ebru ary  4, 1974. T hat bil l 
au th ori ze s st a te  a tt o rn eys gen er al  to  comm ence  co ns um er  cl as s ac tions und er  
Se cti on  4  o f th e C la yt on  A ct.

I ha ve  lon g been co nc erne d w ith  th e ef fecti ve  en fo rc em en t of  our s ta te  an d 
fe der al  an ti tr ust , la w s be ca us e th e ir  co nt in ue d v it a li ty  is  su re ly  ess en tial  to th e  
long  te rm  healt h  of  th e  Amer ican  econo my . Sinc e th e tr eb le  da m ag e pr ov is io ns  
of Se cti on  4 of  th e  C la yt on  Ac t a re  one of  th e m ai nst ay s of  en fo rc em en t of  our 
a n ti tr u s t laws, I be lie ve  th a t le gi sl at io n de sign ed  to fa c il it a te  th e  comm ence
m en t of  ju st if ie d tr eb le  d am ag e ac tion s is  d es irab le .

I th ere fo re  be lie ve  your  bil l is an  im port an t st ep  to w ar ds se cu ring  bett er an d 
mor e ef fecti ve  e nf or ce m en t of  o ur  a n ti tr u s t laws.

I ha ve  se ve ra l co nc erns  w ith th e bil l, ho wev er , and wo uld lik e to br in g th em  
to  y ou r a tt en ti on  di re ct ly .

F ir st , I be lie ve  th a t th e  bi ll sh ou ld  pr ov id e a mec ha ni sm  su ch  as  th a t of  
Fed er al  Rul e of Civi l Pro ce du re  23( c)  whe re by  ci tize ns  could  "o pt -o ut” of  a 
cl as s of  ci tiz en s re pre se nt ed  by a st a te  a tt o rn ey  gen er al  if  th ey  des ir ed  to. I f  
ci tiz en s de si re  to  li ti g a te  th e ir  cl aim s th em se lv es , or  as  a p a rt  of  ano th er cl as s 
ac tio n re pr es en te d by a  p ri va te  at to rn ey , th ey  sh ou ld  ha ve  th e op tio n to  do so, 
even  thou gh . I su sp ec t, th a t op tio n wou ld  be ve ry  in fr eq ue ntly  ex er ci se d.  I be 
lie ve  th a t th e ad dit io n  of  an  “o pt -o ut ” prov is ion is  ne ce ss ar y to  aff irm  th e ri gh t 
of  th e in div id ual  ci tiz en  to  co nd uc t his  p ri va te  aff air s as  he  see s tit .

Secon d, an d a m a tt e r of  sign if ic an t co nc ern,  is  w hat I be lie ve  to  be a d ra ft in g  
prob lem in th e pr es en t bil l.

Se ct ion 4C (b ) (2 ) pr ov id es  th a t a s ta te  a tt o rn ey  genera l:



“Shall distribute , allocate, or otherwise pay out of the funds so recovered 
eithe r (A) in accordance with State  law, or, (B) in the absence of any applicable 
State law, as the dist rict  court may in its discretion authorize, subject to the 
requirement  tha t any distribution procedure adopted afford each citizen of the 
State a  reasonable opportunity to secure a pro-rata portion of the  fund att ribut
able to his respective claims for damages, less litigation and administrative costs, 
before any of such fund is escheated or used for general welfare purposes.”

(Emphasis  added.) Whereas, Section 4D (d) , which relates to actions by the 
United States  Attorney General, prov ides :

“With respect to any recovery of damages under this section the Attorney 
General fof the United States] shall pay or cause to be paid to the respective 
States, on behalf of whose citizens he has recovered such damages, a pro-rata 
share of the total damages recovered, after deducting therefrom, on the basis of regulations prescribed by the Attorney General and approved by the Comp
troller General of the United States, litigation expenses including actual at
torney's fees and administrative costs. Any amounts so deducted shall be de
posited in  a special fund  by the  Attorney General, and subject to an appropria
tion, used only for activities  under this section.”

(Emphasis added.) As can be seen from the highlighted language above, the 
United States  Attorney General is expressly authorized to deduct attorney's 
fees from any recovery. However, sta te attorneys general are not expressly au
thorized to deduct attorneys’ fees. While I am sure tha t this omission is an in
advertent  one, I fear  that it might cause some courts to conclude from it tha t it 
was Congress’ intention to not permit state  attorneys general to deduct a ttorneys’ 
fees from any recoveries realized in actions. This omission should be corrected 
prior  to passage of the bill by the addition of an express provision allowing state 
Attorneys General to deduct attorneys’ fees from any recovery. As I am sure 
you are aware, ant itru st divisions of state attorney general offices are often understaffed and are often lacking in experienced ant itrust  trial  personnel. 
Therefore, it is common for stat e attorneys general to employ experienced private ant itrust  attorneys to assist  the state  in  commencing and waging major 
ant itru st suits. The expenses of waging a suit, including the expenses of such 
outside counsel, should be deducted from any recovery. I do not believe th at tha t 
expense should be borne by the general taxpayers of the state.

Once again, I believe tha t your bill is an important step towards  more effec
tive enforcement of our ant itrust  laws. If  you desire additiona l comments re
garding my views on the bill, or if I can be of any assistance to you, please do not hesitate to contact me.

Very truly yours,
Warren Spannaits,

Attorney General,
Sta te of Minnesota.

State of R hode I sland & P rovidence P lantations ,
Department of th e Attorney General,

P rovidence County  Courthouse,
Providence, March 28, 797

Re IT.R. 12528, 03d Congress, second session—Amendments to the Federal Anti
tru st laws to permit State  attorneys general to commence consumer ant i
tru st class actions.

Ho n. P eter R odino,
Mouse of Representatives, Room 2266 Rayburn  Building,
Washington, D.C.

Dear R epresentative Rodino: I have recently examined a copy of II.R. 12528 
which is now pending before your Honorable Committee. Tha t bill would 
authorize State  attorneys general to br ing consumer class actions for the benefit 
of individual citizens of thei r respective st ates under Section 4 of the Clayton Act. 
I strongly  support  the principle embodied in tha t bill. I agree tha t Congressional 
enactment to fill the hiatus left by the decision of the United States Supreme 
Court in the case of Haivaii vs. Standard Oil (1972) 405 US 251 is absolutely 
essential to spread the benefits of ant itrust  legislation to the widest possible 
extent among the people of our states.

Suggestions have been made th at the proposed legislation be modified to avoid 
the consequences of duplicat ive damages. On the one hand it is proposed that a 
mechanism be devised for individuals to opt out of the action commenced on 
the ir behalf by the  attorney general of the state, to manage the ir own lawsuit,



and thereby to collect their own damages to the  exten t th at  they are  ent itle d to 
damages. It  is also suggested th at  the  right of actio n by a sta te  for  dama ges to 
the  “general economy of th at  sta te  or any poli tical  subdivision the reo f” be 
limited to those  s ituations where a sta te  can show an int ere st independent from 
th at  of pa rti cu lar ci tizens or where the  damages to t he general public  in the  s ta te  
may not be computed on an individual basis.

As to the  first proposition, it seems to me th at  only those consumers  whose 
damages exceed a reasonab le minimum amount  ought to be permit ted  to opt 
out of the  Sta te attorney general ’s action and to manage his own claim. An 
imp ortant  co nsiderat ion in this instance ought to be to relieve  the  United Sta tes  
Distr ict  Court of the  burden  of managing the  complaints of numerous  pla inti ffs 
with economically insig nificant individual damage claims.  As to the second p ropo
sition, I subm it th at  the  courts themselves can frame rules to avoid dupl icat ion 
of damages, if the  st atu tor y language  plainly  sta tes  t ha t the  damages recoverable  
und er su bpa ragraph (a )( 2 ) of Section 4C are  exclusive of th e p art icular  damages 
att rib uta ble  to the  specific members of a consumer class.

Let me conclude by join ing all the  other endorse rs of thi s imp ortant  advan ce 
in an tit ru st  legis lation.

Resp ectfu lly yours ,
R ichard J. I srael,

Attorney General.
State of Montana,

Office of The Attorney General,
Helena, April 2,191}.

Re II.R. 12528, 93d Congress, second session—Amendments to the Fed era l an ti 
trus t laws  to permit  Sta te atto rne ys general to commence consumer an ti trus t 
class actions .

lion . P eter Rodino,
House of Representatives,
Washington, D.C.

Dear Representative Rodino: I am in receipt of a copy of the  le tte r that  the
Honorable Warren Spannus, Attorney General for  the Sta te of Minneso ta, sent 
to you dated March 13, 1974, concerning the  above-referenced mat ter.

I would like to express  my concern and  supp ort for  the  proposed amendments 
to th e F ederal An tit rust Law’s to pe rmi t s ta te  a ttorne ys general to commence con
sumer a nt itr us t cases  ac tions . In  this r egard  I would like to add my endor sement 
to the  comments and  suggested changes proposed  by Attorney General Spannus 
in his correspondence to you. It  is absolu tely vit al to the  effectiveness of the  
proposed legis lation th at  sta te  atto rne ys general be specifically author ized  to 
recover their costs in actions involv ing an ti trus t litigation.

Therefore , I urge  you and the  Congress to give respec tful  cons ideration  to the  
proposals offered by A ttorney General Spannus.

Very tr uly  yours,
Robert L. Woodahl,

Attorney General,
State of Montana.

State of Vermont,
Office of the  Attorney General,

Montpelier, April 8,191}.
Re II.R. 12528, 93d Congress, second session—Am endments to the Federal  an ti 

trus t laws  to  perm it Sta te atto rne ys general  to commence consumer an ti trus t 
class ac tions.

Hon. P eter Rodino,
House of Representatives,
Washington, D.C.

Dear R epresentative Rodino : A copy of General Spa nnaus’ le tte r o f March 20,
1974 to you concerning the  bill referred to above was  sent to thi s office f or our 
comments.

Afte r revie wing  the  same, we would join  wi th the Atto rney  General of the
Sta te of Minnesota in urg ing the  passage of th at  legis lation with the  changes 
suggested by Genera l Spannaus.

Very tru ly yours,
Kimberly B. Cheney ,

Attorney General.
State of Vermont.
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State of H aw aii,
Department of th e Attorney General,

State Capitol,
Hon ol ul u,  H aw aii , A pri l 15, 197.'i.

li e : H.R . 12528, 93d Co ng res s, sec ond sess ion—Amen dm en ts  to  th e Fed er al  a n ti 
tr u s t laws to  per m it  S ta te  a tt o rn eys gen er al  to  c om me nce co ns um er  a n ti tr u s t 
c la ss  a ct io ns ,

lion . P etek Rodino,
Hou se  o f R ep re se nt ati ve s,
W as hi ng to n,  11.C.

Dear Representative Rodino: I ha ve  rece ived  a cop y of  II .R . 1252S, wh ich  you 
in trod uc ed  in  th e Hou se  Ju d ic ia ry  Com mitt ee  on Feb ru ary  4, 1974. T h a t bil l 
wo uld  a u th ori ze  s ta te  a tt o rn eys gen er al  t o c om me nce c on su m er  c la ss  a ct io ns  u nder  
Se ct ion 4 o f th e  C layt on  A ct.

As  yo u we ll kno w, th e A ttor ne y Gen er al  of  th e S ta te  of  H aw ai i in H aw ai i v.
S ta ndard  Oil Co. of  Cal ifo rn ia , 405 U.S.  251 (1972)  was  de ni ed  th e ri gh t to re pr e
se nt  th e  S ta te  as  pa re ns patr ia e . In  a tt em pting to rem ed y w hat 1 be lieve  to  be a V
"lo op ho le” in  th e law , our  off ice h as  mad e a tt em pts  to ha ve  s ta te  leg is la tion  p as se d 
an d we  ha ve  test ifi ed  th ro ug h ou r re pre se nta tives  in  th e N ational Assoc ia tio n of 
A ttorn ey s G en er al  be fo re  y ou r co m m itt ee  in March .

Ma y 1 r e it e ra te  a t th is  tim e th a t our office f ul ly  s upport s th e bi ll you ha ve  i nt ro - 
du ce d in  th e Ho use . 1 fee l th a t su ch  legi sl at io n is ne ce ss ar y if  th e at to rn eys gen- r

era l of  ea ch  st a te  a re  to tr u ly  pr ov id e re pre se n ta ti on  whic h th e co ns um er s need  
in  th is  c om plex  a re a  o f t he  la w.

I do, ho wev er,  wish  to  ex pre ss  some co nc ern ov er  Se cti on  4C (b ) (2 ) of yo ur  
bi ll wh ich  pr ov ides  th a t a s ta te  a tt o rn ey  g e n e ra l:

“s hall  d is tr ib ute , al lo ca te , or  o th er w is e pa y ou t of  th e fu nds so reco ve red ei th er  
(A ) in  ac co rd an ce  w ith  S ta te  law, or,  (B ) in  th e ab se nc e of  a ny ap pl ic ab le  S ta te  
law , as th e d is tr ic t co urt  may  in it s di sc re tion  au th or iz e,  su bje ct  to  th e re quir e
m en t th a t an y d is tr ib u ti on  pr oc ed ur e ad op ted af fo rd  ea ch  ci tize n of  th e S ta te  a 
re as ona bl e op po rtun ity to se cu re  a  p ro -r a ta  po rt io n of  th e fu nd  a tt ri b u ta b le  t o hi s 
re sp ec tive  c la im s fo r da mag es , les s li tigation  a nd  adm in is tr a ti ve  c os ts,  be fo re  an y 
of  su ch  fu nd is  es ch ea te d or us ed  fo r gen er al  w el fa re  pu rp os es .” (E m phas is  
added .)

T his  sect ion is  in  co nf lic t w ith Se ct ion 4 D (d ) of  you r bi ll an d leav es  me w ith 
th e  im pr es sion  th a t th e st a te s wi ll no t be ab le  to incl ud e a tt o rn eys’ fees  in  th e ir  
li ti gati on  costs .

I t has been our ex pe rien ce  th a t ve ry  of te n th e S ta te  m ust  h ir e  ou ts id e co un se l 
to a ss is t th e S ta te  in commen cin g and li ti ga ti ng  m ajo r a n ti tr u s t ca ses. Th e st a te s 
sh ou ld  be all ow ed  to  ded uct  a tt o rn eys’ fees  ju s t as  th e  U ni ted S ta te s A ttor ne y in 
Se ct ion 4D (d ) in yo ur  b ill.

Very tr u ly  y ou rs ,
George P ai ,

A tt orn ey  Ge neral .

Congress of th e United States .
House of Representatives . 
W as hi ng to n,  D .C.,  A pri l 16,1974-

Hon . P eter Rodino,
Cha irman , H ou se  Ju dic ia ry  Com mitt ee ,
2137 R ayburn  B uildi ng

Dear Peter : I am  w ri ti ng  to  ex pr es s my  su pport  fo r le gi sl at io n which  yo u’ve 
in tr od uce d which  wou ld  give  s ta te  a tt o rn eys ge ne ra l th e au th o ri ty  to  comm enc e 
co ns um er  a n ti tr u s t cl as s ac tion s under Se ct ion 4 of  th e  Clayt on  Ac t, II .R . 12528.

T he  ef fecti ve  en fo rc em en t of  ou r s ta te  an d fe der al  a n ti tr u s t la w s is es se nt ia l 
to  th e  lo ng -ter m  h ealt h  of  th e A m er ic an  eco nomy . Sin ce  th e  tr eb le  da m ag e pro vi
sion s of  Se cti on  4 of  th e Clayt on  Act  a re  one  of  th e  m ai nst ays of en fo rc em en t, T 
be lie ve  t h a t le gi sl at io n de sign ed  to  f ac il it a te  t he co mmen ce men t of  ju st if ie d tr eb le  
dam ag e ac tion s is de si ra bl e.

T hi s av en ue  of  re dre ss  in th e  d is tr ic t co urt s of  th e  U ni te d S ta te s fo r ci tize ns  
an d po li tica l su bd iv is io ns  of  th e  S ta te s,  fo r da m ag es  in cu rr ed  by un la w fu l 
mon op ol ies  wi ll go a long  w’ay to w ard  cr eati ng  an  eq uil ib ri um  fo r th e  co nsum er .

I comm end yo ur Com m itt ee  fo r pr oc ee ding  w ith hea ri ngs so di lige nt ly , an d
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I'm  hop efu l th at  ac tio n will  conti nue to  he expedit iou s to en su re  enac tio n of 
thi s im po rta nt  c onsum er pro tec tio n leg isl ati on  thi s session.

Best wishes.
Sincere ly, Donald M. F raser.

T he  Attorney General of Texas,
Aus tin , Tex., Apr il 25, 197',.

lie II.R . 12528. 
lio n.  P eter Rodino,
Ho use  o f R ep resentat ive s,
Room  2266 R ay bu rn  B uil din g,
Wa shi ng ton , D.C.

, Dear Representative Rodino: Le t me take  th is  op po rtu ni ty  to commend you
for in tro du cin g th e much needed leg isla tion allow ing  St ates  At torney s General 
to ac t in “paren s pat ri ae ” in cla ss ac tio n lawsu its  brough t pu rs ua nt  to Sec tion  4 
of the  Clay ton  Act.

In th is  rega rd. I would like  to sug ges t th at  pe rhap s Sec tion  4C (b )( 2) he
5 amended to allow Sta te  At tor neys  General  to dedu ct lit ig at io n exp ens es,  inc lud 

ing “ac tual  at to rn ey s fee s” and  ad m in is trat iv e costs . We feel th at suc h an  a mend
ment wou ld allo w the Atto rney  General to recove r the  money exp end ed on prose
cutin g an ti tr ust  cases wi thou t un du ly pena liz ing  the  ta xp ay er s who ar e the  
source  of the st at e ap pr op ria tio ns  which fund  th e opera tion of ou r office.

With  kin de st rega rds,
Sincerely .

J ohn  L. H ill , 
Atto rn ey  General of  T exas .

T he  D istrict of Columbia, 
Wa shi ng ton , D.C., Ma y 16,197.',.

Hon. P eter W. R odino, J r.,
Chairman, Co mm itte e on th e Ju dicia ry ,
U.8. Ho use  o f R epresenta tiv es,
Washin gto n, D.C.

Dear Mr. Chairm an  : The Go vernment  of th e D is tr ic t of Columb ia ha s for  
repo rt II.R.  1252S, a bill “To pe rm it the at to rn ey s general  of th e sev era l St ates  
to secure  redress to th e cit ize ns an d polit ica l sub div isions of th ei r St ates  for 
dam age s and in ju ries  s us ta ined  by rea son  of u nla wf ul re st ra in ts  a nd  monopo lies .”

H.R. 12528 wou ld confe r upon Sta te  at to rn ey s general  pow ers  un de r th e Fed
eral an ti tr ust  law s th a t ar e vi rtua lly  iden tic al to tho se presen tly  possessed  by 
th e At tor ney Ge neral  of the Un ited State s. Un der th e bill.  S ta te  at to rn ey s gen
era l would be emp owe red to sue  f or  d am ages to cit ize ns of th ei r res pecti ve  St ates  
as a re su lt of an ti tr u st  vio lat ion s ei th er  thr ou gh  the  device of a cla ss  ac tio n or 
in the  ro le o f parens  patr iae .

Unless  oth erw ise  spec ifically  provide d by stat ut e,  th e D is tr ic t of Columbia 
is not deemed to be a “S ta te ”. The omissio n of any referenc e to  th e D is tr ic t of 
Columbia  in H.R . 12528 means, the refore , th a t the D is tr ic t of  Columb ia would

4 not  be inc luded am ong  tho se ju ri sd ic tio ns  wh ich  wou ld benefit  from the en ac t
ment of th is  legi slat io n;  no r would the D is tr ic t Go ver nm ent be gr an te d the righ t 
afforded to the  St ates  to br ing  civil  ac tio ns  as paren s pa tri ae  on be ha lf of the 
cit ize ns of th ei r St ates  fo r dama ges perso na lly  susta ined  or  fo r dam ages  to 
the general  econ omies of the State s. Inasmuc h as  cit ize ns  of th e D is tr ic t of

I Columbia  may suf fer  econom ic loss or  det rimen t on accoun t of un lawfu l re st ra in ts
and  monopol ies to th e sam e ex te nt  as  th e cit ize ns  of  the  several  St ate s, the Dis
tr ic t Government  stron gly  recommends  th a t H.R . 12528 be am end ed to inc lud e 
th e D is tr ic t of Columb ia with in  its  cov erage an d to pe rm it the Co rpora
tion  Counsel of the  D is tr ic t of Colum bia to ha ve  the sam e stan di ng  as the  a t
tor ney s general  of the sev era l St ates  to sue  fo r dama ges ar is in g fro m an ti tr ust  
vio lations .

Accordingly , the  D is tr ic t Gover nm ent recommen ds th a t H.R . 12528 be  amend ed 
by addin g the  fo llow ing  new sectio n a ft e r sec tion  4E  ;

“Sec. 4F. As used in th is  Act. th e te rm  ‘St at e’ sha ll inc lud e the D is tr ic t of 
Colu mbia , and the te rm  ‘at to rn ey  general  of a S ta te ’ shall  inc lud e th e Corpo
ra tio n Counsel  of the D is tr ic t of Co lum bia .”



We urge the favo rable cons ideration  by the  Congress of our proposed amen d
ment and the  enactment as so amended of H.R. 12528.

Sincerely yours,
Walter E. Washington,

May  or-Commissioner.

Off ic e of th e  Atto rne y G enera l,
State Capitol. 

Phoenix, A riz., May 28, 1974-
Re H.R. 12528.
Hon. Peter W. R odino, Jr.,
Chairman, J udiciary Commit tee,
U.S. House of R epresenta tives ,
Washington, D.C.

Dear Chairman Rodino : Dur ing my ten ure  a s Atto rney  General , Arizona lias 
partic ipa ted  in several an ti trus t cases in which it  would have been desi rable to 
secure  d irec t redress for  economic injuries suffered by citizens and governmen tal 
entiti es as a result  of the  conduct of an tit ru st  law  v iolators.  As you are aware, 
lim ita tions in existing legal doc trine severely lim it a st at e’s abili ty to obta in 
such redress.

We have  reviewed H.R. 12528 and  believe its  passage would be of gre at benefit 
to s ta te  an tit ru st enforcement a ctiv ities.

A sub stantial amount of Arizona’s an tit ru st  liti gat ion  has been handled for  
the past five yea rs by Mark  I. Har rison, who has  served  as one of a few Special 
Counsel represen ting  the  Arizona Attorney General in the  an tit ru st field. Mr. 
Ha rris on is especially  cognizant of the ma tte rs dea lt with in H.R. 12528 a s he 
reviewed for  th is office the amicu s b rie f subm itted by several sta tes  in Hawaii v. 
Standa rd Oil, 405 U.S. 251 (1972).

I would deeply appreciate it  if you would have you r sta ff people keep Mr. 
Ha rris on informed on a cu rre nt basis of all signi ficant developments affecting 
the progress of H.R. 12528. In addition, I would be happy  to have Mr. Harris on 
app ear on beha lf of thi s office to test ify in suppor t of H.R. 12528 i f and  when 
hea ring s are he ld in  connect ion w ith the bill.

Very truly yours ,
Gary K. Nelson,

The  At torney  General.

Attorney General of Missouri,
Jeff erson City, Ju ly 11,1974-

Hon. Peter W. Rodino,
Chairman, Subcommittee on Monopolies and Commercial Law.  Committee on the 

Judiciary, U.S. House o f Representatives, Washington , D.C.
Dear Chairman Rodino : Your subcomm ittee has  been hea ring  testim ony and

rece iving  wr itte n comments on the an ti trus t “Paren s Pa tr ia e” bill, H.R. 12528, 
which you intro duce d in Feb rua ry.  I would like  to express my stron g suppor t 
for  the  basic  th ru st  of the  bill, but  I believe th at  the  provision allowing for 
recovery for  “damages to the  general economy” of the  sta te  should be deleted.

The idea of auth oriz ing  a stat e atto rne y general to bring an an tit ru st treb le 
damage sui t on beh alf of all the  citizens of his sta te  is a sound one. Many con
sumer goods ar e sold on a  mass basis to mill ions of people, and  a nt itr us t v iolat ions 
connected with  these  prod ucts  have a major  economic impact.  In most cases, 
however , no one has  an economic stake big enough to jus tify his own lawsuit , 
and  few people could substan tia te their  purchase s to prove damages in the  
even t a  c lass action suit was brought. Furth er,  the  Eisen decision of the Suprem e 
Court h as made the  consumer class  action una vail able  to all but  the most weal thy 
representative plain tiffs . If  the  priva te treble damage action is to be an effective 
de ter ren t to an tit ru st  violation s by selle rs of consumer goods, someone mus t 
have the  power to sue on beh alf  of all citizens of a sta te  and collect damages 
computed on a stat ewide basis . The logical person to serve  in this role is the  
sta te  atto rney general, and therefore  I urge your subcommittee to give thi s bill 
a favorable report.

The one ques tionable provision  in thi s bill  is Section 4C (a)  (2) of the  bill, which 
allows  recovery for  “damages to the  general  economy” of a state. The language 
is so b road that  it  would expand  permissible  claims for  rel ief  fa r beyond tradi-
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tional concepts of ant itrust damages. For example, the complaint in Hawaii  v. 
Standard Oil, 405 U.S. 251 (1072), the case which gave rise to this section, asked 
damages for injur ies resulting, inter  alia, from increased taxes, restr icted  op
portunity  in manufacturing  and shipping, incomplete utilization of the stat e's 
natu ral wealth, and arrested  development of the sta te’s economy. To pa raphrase 
Shakespeare, this bill would allow Richard I II  to sue a conspiracy of horse sellers  
for the loss of a kindom, trebled. The section places a tremendous and unfore
seeable burden on a nti tru st violators which would, if  enforced literally, simply 
bankrup t all but the wealthiest corporations. Considering tha t most suits are 
already settled for much less than the three  times direct damages presently 
allowed, I believe this section represents an unnecessary and unwarrante d ex ten
sion of ant itrust  law principles.

Therefore, I urge your subcommittee to delete this single subsection and 
thereby strengthen an outstanding piece of legislation, and then to recommend 
the adoption of this bill by the Congress.

V I would appreciate your entering this lett er into the record of the subcommit
tee's consideration of H.R. 12528.

Very truly yours,
J ohn C. Danforth,

_ Attorney General.

State of South Dakota,
Office of Attorney General,

Pierre, July 31,1914.
Re II.R. 12528—A bill to permit the attorneys general of the several States to 

secure redress to the citizens and political subdivisions of the ir States  for 
damages and injur ies sustained by reason of unlawful  res traints and 
monopolies.

Hon. Peter W. Rodino, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, House of Repre

sentatives, Washinyton, D.C.
Dear Mr. Chairman : On behalf of the State  of South Dakota, I write to 

endorse specifically the testimony in support of this Bill given by Attorney Gen
eral Miller of Virginia, on March 25,1974, as chairman of the Antitru st Committee 
of the National Association of Attorneys General.

My State  is in the process of setting up an active division w ithin the  Office of 
the Attorney General on it s own behalf  and on behalf  of its  political subdivisions 
and individual  residents. I believe that your Bill will be of grea t importance in 
eliminating artificia l procedural obstacles to the effectiveness of such public 
interest litigation. The subsidiary modification proposed by General Miller will, 
in my opinion, strengthen the basic purpose of the Bill and facil itate  effective 
cooperation between federal and state  author ities.

I urge that the Bill be enacted with those modifications.
Very truly yours,

Sam Schaunaman, 
Assis tant Attorney General.

The State of Wisconsin,
Department of J ustice,

Madison, July  31,1914.
Re II.R. 12528—A bill to permit  the attorneys general of the several  States  to 

secure redress to the citizens and political subdivisions of the ir States  for 
damages and injur ies sustained  by reason of unlawful res trai nts  and 
monopolies.

Hon. Peter W. Rodino, Jr.,
Chairman, Subcommittee  on Monopolies and Commercial Law, Committee on the 

Judiciary, House of Representatives, Washinyton, D.C.
Dear Mr. Rodino : As Attorney General of the State  of Wisconsin, I concur

specifically with the testimony in support of H.R. 12528 given on March 25, 1974, 
by the Chairman of the Anti trust  Committee of the National  Association of 
Attorneys General, Virginia Attorney General Andrew P. Miller.

Wisconsin actively enforces all an tit rus t laws. State an tit rust statutes  are  
aggressively enforced through criminal prosecutions as well as various  civil 
proceedings. Similarly Wisconsin is a frequent an tit rus t litig ant  under  the
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fe dera l la w s in it s ow n beh al f and  on beh al f of  it s po li ti ca l su bd iv is io ns  an d 
in di vi du al  re side nt s.  Bec au se  o f W isco ns in ’s s tron g in te re st  in th e en fo rc em en t of 
a n ti tr u s t law s, I be lie ve  th ere  is a  ve ry  g re a t ne ed  fo r you r “p are ns p a tr ia e ” bil l. 
Sev er al  re ce nt  co urt  ca se s gre at ly  em ph as iz e th is  need . Su ch  a law will  ce rt a in ly  
a id  t he  c on cept of civi l en fo rc em en t of  the  a n ti tr u s t la w s and  w ill  close a ga p th a t 
so m et im es  p re se nt ly  al lo ws th e a n ti tr u s t v io la to r to  e njoy  th e pr of its  of  h is  wro ng  
do ing .

F or th es e reas on s,  I su ppo rt  your bi ll to get her  w ith  th e sl ig h t mod ifi ca tio ns  
su gg es ted by G en er al  M ill er .

Si nc er ely yo ur s,
R obert W . W arren,

A ttorney  General.

D epa rtme nt  of J us tice .
State Capito l B uild ing.

Dcs Moines, Iowa, Aug ust 1,191}.  Vj
Re  II .R . 12528— A bil l to per m it  th e a tt o rn eys ge ne ra l of th e  se ver al  S ta te s to  

se cu re  re dr es s to  th e ci tize ns  an d pol it ic al  su bd iv is io ns  of  th eir  S ta te s fo r 
da m ag es  an d in ju ri es su st ain ed  by reas on  of  unla w fu l re s tr a in ts  an d 
mon opol ies . f

lion . P eter W. R odino, J r. ,
Chairman, Subcommitte e on Monopolies and Commercial Law, Committee on the 

Judiciary. House of Represen tatives,  Washing ton. D.C.
D ear Mr. Cha irman  : As A tto rn ey  Gen er al  fo r th e  S ta te  of Iowa,  I ur ge  you r

su pport  of  II .R . 12528 bu t sp ec ifi ca lly  en do rse th e ch an ge s reco mmen de d by A t
to rn ey  Gen er al  And rew M il le r of V irgi ni a in  hea ri ngs he ld  March  25, 1974 as  
C ha irm an  of  th e A n ti tr u s t Com m itt ee  of  th e N at io nal  A ssoc ia tio n of  A ttor ne y' s 
Gen er al .

We have , in  Iowa , a Sp ec ial  Pro se cu tions  U ni t which  ha ndle s a n ti tr u s t li ti g a 
tio n.  bu t we  a re  se riou sly ha m pe re d by an  an ti quate d  s ta tu te  an d case  law. We  
ha ve  b een ac tive  i n th e a re a  on our own be ha lf,  on  beh al f of  p ol it ic al  su bd iv is io ns  
an d on  be ha lf  of  in div id ual  co ns um er s.  I be lie ve  th a t II .I t. 12528 wo uld be mos t 
he lp fu l to  us  an d to  o th er s ta te s’ A tto rn ey s Gen er al  in  e lim in at in g  th e ex is ting  
ar ti fi c ia l pr oc ed ur al  ba rr ie rs  which  im pe de  th is  pu bl ic  in te re st  li tigat io n.  H ow 
ev er , T su pp or t th e mod ifi ca tio ns  pr op os ed  by G en er al  M ill er  re la ti ng  to  incl us iv e 
la ng uag e fo r po li tica l su bd iv is io ns  an d su bst it u ti ng  th e wor d “p er so n” fo r “c it i
ze n” in Se cti on  4:  pr ov id in g fo r no tic e of  S ta te s A ttorn ey s G en er al  in bo th  
da m ag e an d in ju nct iv e cas es ; el im in at in g  th e re qui re m en t th a t th e U.S.  A ttor ne y 
G en er al  in s ti tu te  ac tion  w ithin  ni ne ty  da ys  a ft e r not if ic at io n to  th e S ta te ; an d 
mod ifyi ng  th e reco ve ry  sect ion in te rm s of  fe der al  ag en cies . The se  su gg es tio ns  
a re  inq >o rta nt  to .t h e  ba si c pu rp os e of  th e  bi ll an d a re  ne ce ss ar y to  fa c il it a te  
st a te -f edera l co op er at ion in  t h is  v it a l ar ea .

I ur ge  th a t th e bi ll be en ac te d w ith th os e mod ifi ca tio ns  as  qu ickl y as  poss ibl e.
Very tr u ly  yo ur s,

R ich ard C. T urn er.
Attorn ey General of Iowa.

D epa rtme nt  of J us tice . V
Office  of th e  Attorne y General .

Jackson, Miss., August 5 ,197}.
Re  II .R . 12528—A bi ll to  perm it  th e at to rn eys ge ne ra l of th e  se ve ra l S ta te s to  

se cu re  re dre ss  to  th e ci tize ns  an d po li tica l su bd iv is io ns  of  th e ir  S ta te s fo r 
da m ag es  an d in ju ri es su st ain ed  by re as on  of  un la w fu l re s tr a in ts  an d *
monopolies.

li o n . P eter W. Rodino , J r. ,
Chairman. Subcommitte e on Monopolies and Commercial Law, Committee on the 

Jud iciary, House o f Rep resentat ives , Washington. D.C.
D ear Mr. Cha irman  : On behalf  of  th e S ta te  of  M ississ ippi , I w ri te  to  en do rs e

spec ifi ca lly  th e te st im on y in  su pport  of  th is  Bil l give n by  A tto rn ey  G en er al  
M il le r o f  Virg in ia  on M arch  25, 1974. as  C ha irm an  of th e A n ti tr u s t Com mitt ee  
on th e N at io na l Assoc ia tio n of  xV ttorneys Gen eral .

My S ta te  ha s been  an  ac tive  a n ti tr u s t li ti g an t on  it s ow n beh al f and on be-



half  of  it s poli ti ca l su bd iv is io ns  an d in div id ual  re si den ts . I be lie ve  th a t you r 
Bil l wi ll be  of  g re a t im po rt an ce  in  e lim in at in g  ar ti fi ci al  pr oce dura l ob st ac le s to  
th e  ef fect iven es s prop os ed  by G en er al  M ill er  wi ll, in  my  op ini on , st re ng th en  the 
ba sic pu rp os e of  th e  Bil l an d fa c il it a te  ef fect iv e co op er at io n be tw ee n fe der al  an d 
S ta te  au th ori ti es.

I ur ge  t h a t th e  B ill  b e e na ct ed  w ith  th os e mod ifi ca tio ns .
You rs  ve ry  tr ul y,

A. F.  Summer, 
Attor ney General.

State of F lorida,
Department of Legal Affa irs ,

Offic e of T he  Attorney General,
T he  Capitol,

Tallahassee, Fla.. Aug ust 5, L')7.}.
Be  II .R . 12528—A bi ll to  per m it  th e  a tt o rn eys gen er al  of th e se ve ra l S ta te s 

to  se cu re  re dre ss  to  th e  ci tize ns  and po li ti ca l su bd iv is io ns  of  th e ir  S ta te s 
fo r da m ag es  an d in ju ri es su st a in ed  by re as on of  un la w fu l re s tr a in ts  an d 
mo nopolies.

H on . Peter W . Rodino. J r.,
Chairman, Subcom mit tee  on Monopolies and Commercial Law,
Committee on the J udic iary ,
House  of Representatives,
Washington, D.C.

D ea r Mr.  C ha irm an  : On  beh al f of  th e  S ta te  of  F lo ri da,  I w ri te  to  en do rs e 
te st im on y in  su pport  of th is  bi ll give n by A ttor ney  G en er al  And re w M ill er  of  
V irgi ni a on M ar ch  25. 1974, as  C hai rm an  of  th e  A n ti tr u s t Com m itt ee  o f th e 
N at io na l Ass oc ia tio n of  A ttorn ey s Gen eral .

My S ta te  ha s be en  an  ac tive a n ti tr u s t li ti g an t on  it s ow n beh al f an d on 
be hal f of  it s poli ti ca l su bd iv is io ns  and in div id ual  co ns um ers. You r Bi ll w ill  go 
fa r  to w ar d elim in at in g  ar ti fi c ia l pro ce du ra l ob st ac le s to  ef fecti ve  pu bl ic  in te re st  
li tiga tion .

M od if icat ions  prop os ed  by  G en er al  M il le r will , in  my  op ini on , st re ng th en  th e 
ba si c pu rp os e of  th e  Bi ll,  and  fa c il it a te  ef fecti ve  co op er at io n be tw ee n F ed er al  
and  S ta te  au th ori ti es.

I ur ge  t h a t th e  B il l be en ac te d w ith th os e mod ifi ca tio ns .
Ve ry tr u ly  you rs ,

Robert L . Siie vin.
Attorney General.

Attorney General.
Supreme Court Building. 

Nashvill e, Tenn., A ugust 6,1974.
Re II .R . 12528— A bi ll to  perm it  th e a tt o rn eys ge ner al  of  th e  se ve ra l S ta te s to  

se cu re  re dre ss  to  th e ci ti ze ns  an d poli ti ca l su bd iv is io ns  of  th e ir  S ta te s fo r 
da m ag es  and  in ju ri es su st ai ned  by re as on  of  un la w fu l re s tr a in ts  an d 
mo nopolies.

Ho n. Peter W. Rodino, Jr .,
Chairman, Su bcommittee on Monopolies and Commercia l Laie,

Committee on the  Judic iary ,
House  of Repre sentatives,
Wash ington , D.C.

Dear Mr. Chairma n : On beh al f of  th e S ta te  of  Te nn essee.  I w ri te  to  en do rs e 
spec ifi ca lly  th e  te st im on y in  su pport  of  th is  bil l giv en  by A tto rn ey  Gen er al  
M il le r of  V irgi ni a on M ar ch  25, 1974, as  C hai rm an  of  th e  A n ti tr u st  Com m itt ee  
of  th e  N at io na l Assoc ia tio n of  A ttorn ey s G en eral .

My S ta te  has be en  an  ac tive a n ti tr u s t li ti g an t on it s own beh al f an d on 
beh al f of  it s poli ti ca l su bd iv is io ns  and in div id ual  re si den ts . I be lie ve  th a t yo ur  
bi ll will  be of  g re a t im po rt an ce  in  el im in at in g  ar ti fi c ia l pro ce dur al  ob st ac le s to 
th e  ef fect iven es s of  su ch  pu bic in te re st  li ti gat io n . The  su bsi dia ry  mod ifi ca tio ns  
pr op os ed  by G en er al  M il le r wi ll,  in  my  op in ion,  st re ng th en  th e  ba si c pu rp os e



of the Bill and faci litat e effective cooperation between federal and State authorit ies.
I urge th at the bill be enacted with those modifications.

Very truly  yours,
C. Hayes Cooney. 

Deputy Attorney General.

Commonwealth of Kentucky,
Office of the Attorney General,

Frankfort, August 8, 197.',.
Re H.R. 12528—A bill to permit  the attorneys general of the several States to secure redress to the citizens and political subdivisions of thei r States for damages and injur ies sustained by reason of unlawful restr aint s and 

monopolies.
lion. Peter W. Rodino, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Judiciary, House o f Representatives, Washington, D.C.

Dear Mr. Chairman : On behalf of the  State of Kentucky, I write to endorsespecifically the  testimony in  support of this  Bill given by Attorney  General Miller of Virginia on March 25, 1974, as Chairman of the Antitru st Committee of the Nationa l Association of Attorneys General.
My State  Jias been an active a nti tru st l itigant on its own behalf and on behalf of it s political subdivisions and individual residents. I believe tha t your Bill will be of great  importance in el iminating artificial procedural obstacles to the effectiveness of such public in teres t li tigation. The subsidiary modifications proposed by General Miller will, in my opinion, strengthen the basic purpose of the Bill and facil itate  effective cooperation between federal and 'State authoriti es.I urge that the Bill be enacted with those modifications.

Sincerely,
Ed W. Hancock.

Congress of the United States,
House of Representatives, 

Washington, D.C., August 9, 197.’,.
Hon. Peter W. Rodino, J r.,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

Dear Mr. Chairman : Enclosed is a lette r which I received frpm the Honorable Jim Guy Tucker, Attorney General of the State of Arkansas, in support of your bill, H.R. 12528, which is pending before the Subcommittee on Monopolies and Commercial Law.
I assured  the Attorney General tha t I would be happy to forward his l ette r to the  Committee for inclusion in the record.
Best personal regards,

Sincerely,
Ray Thornton, Member of Congress.

State of Arkansas,
Office of the Attorney General,

Justice Building,
Litt le Rock, April 15,197’,.Hon. Ray Thornton,

TJ.S. House of Representatives,
Washington, D.C.

Dear Ray : The “Rodino Bill”, H.R. 12528, currently pending before the Judiciary  Committee, of which you a re a member, proposes amendments to the Clayton Ant itrust Act which would provide grea t incentives to state Attorneys General to bring actions in the  ant itrust  area  and would greatly facil itate the possibilities of substantial recovery for  citizens of Arkansas.
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While  c ert ain  substan tive  amendments have  been recommended by other sta te  
Atto rneys General (see, e.g., testimony of the  Honorable Andrew I’. Miller, 
Attorney General of Virg inia  and  Chairm an of the  An tit rust Committee of the  
Natio nal Association of Atto rneys General before the  Subcommittee  on Monop
olies and  Commercial Law, Committee on the  Jud iciary , House of Rep resenta
tives, March 25, 1974), I believe the th ru st  of thi s bill to be ent ire ly sound 
and  needed. These  amendments  are  on the  whole, well though t out  and ade
qua te responses to the problems cre ated by the  cases of Haw aii  vs. Standa rd  
Oil Company of California, 405 U.S. 251 (1972),  and  Califo rnia vs. Frito -Lay , 
Inc., 474 F. 2d 774 (9th  Cir. 1973).

I agree with the  rem ark s of General Miller, ref erred to above, concerning 
the  det rim ental affects of allowing sta te  Atto rney s General only nine ty days 
following  notif ication by the  United Sta tes  Atto rney General th at  a probable 
an tit ru st  actio n exi sts  in his sta te in which  to decide whether to bring the  
actio n himself  o r to sta nd  aside  and  allow the  United Sta tes  Atto rney General’s 
Office to brin g th e act ion.

,, I would app rec iate  your carefu l cons ideration of thi s bill and  hope th at  you
can give it  you r support. I believe it  would be a gre at benefit not only to the  
citizens of the  Sta te of Arkansas but  also te the  ciitzens of the  oth er forty -nine 
state s.

It  is my und ers tandin g tha t the Senate A ntitrus t and Monopoly Sub-Committee, 
Chai red by Senator  Ph ilip  A. Ha rt,  has  considered  a dr af t of a statut e sim ilar 
to the “Rodino B ill”.

Sincerely yours,
J im  Guy  T uc ke b.

State of N evada.
Off ic e of th e  Attor ney  Gen eral ,

Sup re me Court B uild ing,
Carson City , Augu st 19,191

Re II.R. 12528—The p arens pa triae  bill, 
lion. P eter W. R odin o, Jr.,
Chairman, Sub com mit tee on Monopolies and Commercial Laic, Committe e on 

the Judiciary, House of Representatives, Washington, D.C.
Dear Mr. Chair m an  : The Sta te of Nevada has been an active pa rti cip an t 

in a  number of m ult istate  a nt itr us t litig atio n, on its  own behalf and  on behalf of 
its  various pol itica l subdivisions. In  m y opinion, the  Parens Patr iae  Bill  will be 
of enormous ass istance  to the  st at e in seeking redress  for  an ti trus t viola tions  
perpe tra ted  upon both the sta te  and  it s citizens. In par ticula r, I favor those  
provis ions of the  Bill  which  will enable the  sta te  to firing an action not  only 
on beh alf of its  governmenta l agencies, bu t also on beh alf of the  citizens of the  
sta te.

Up unti l now, the  Sta te of Nevada has brought, or joined, its  an ti trus t actio ns 
on beha lf of governmenta l agencies. Like many other states, we fe lt th at  the  
sta te  simply did not  have the  au tho rity to bring action on beh alf of its  ind i
vidual citizens. The Parens Patr iae  Bill will rec tify  this situ atio n. In my 
opinion, thi s will be a change for  the be tte r as it  will enable the  stat e to bring 
actions on behalf of citizen s who ord ina rily  w’ould be unable to seek redress  in 
thei r own behal f for vio lations  of the  law  per petra ted  on them.

As a member of the  An tit rust Committee of the  Nat iona l Association of At- 
w torneys General, I have worked closely with its chairman, Attorney General

Miller of Virg inia,  in  cons idering and discussing the  Parens Patriae  Bill. Ac
cordingly, I specifical ly endorsed the  testimony in supp ort of the  Parens Patr iae 
Bill given by Attorney General Miller on Marc h 25, 1974, before  your commit
tee. The modifications which he presen ted  to you at th at  time  are , in my*1 opinion, to  the bes t in ter es t of th e citizens of our various sta tes.

Accordingly, I urge  th at  H.R. 12528 be enac ted with the modifications sug
gested  by the  Ant itr us t Committee of the  Nation al Association of Atto rneys General.

Sincerely,
R obert L is t , 

Attorney  General.
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State of Ala sk a,
Off ic e of tiif. Attor ney  Genera l,

P ouch  K— State Cap ito l.
Ju ne au , A ugust  20 ,1974.

Re II.  R. 12528, 93(1 Co ng res s, sec ond sess ion— am en dm en ts  to  th e  Fed er al  
a n ti tr u s t la w s to  per m it  S ta te  a tt o rn eys ge ne ra l to  comm ence  an ti tr u s t 
ac tion s a s  p are ns p a tr ia e  o f t he  ci ti ze ns of  th e ir  St at es .

Ho n. P eter R odin o,
House of Representatives, Room 2266, Rayburn Building, Washington, D.C.

D ear R epresen tativ e R od in o: I wish to  st a te  my  su pport  fo r II .R . 12528, a
bi ll to  g ra n t ea ch  s ta te  a tt o rn ey  ge ne ra l th e  au th ori ty  to  se cu re  re dre ss  in  
fe de ra l court s a s  pa re ns  p a tr ia e  fo r dam ag e to  th e ci tize ns  and  econom y of  hi s 
s ta te  re su lt in g  from  vi ol at io ns  of  th e fe der al  a n ti tr u s t laws.

I am  ve ry  co nc erne d w ith th e  abil ity of  ea ch  st a te  to  p ro te ct  it s ci tize ns  an d 
gen er al  econom y fro m th e dam ag in g ef fects  of  un la w fu l re s tr a in ts  of  tr ad e.  
T his  hil l pr ov id es  a lon g-needed  too l to  m ak e th e a n ti tr u s t la w s mor e re sp on siv e 
to  p re se n t e conomi c r ea li ti es .

The  a ver ag e ci tize n is ha rd -p re ss ed  to  reco ve r da mag es  s uf fe re d fr om  vi ol at io ns  
of a n ti tr u s t laws. Il is  los s is gen er al ly  sm al l in  co mpa riso n to  th e  ex pe ns e of 
li ti ga ti ng  an  a n ti tr u s t ac tion . How ev er , wh en  view ed  in  th e  ag gre gat e,  th e to ta l 
dam ag e ex pe rien ce d by th e  ci ti ze ns of  a st a te  or  by  th e gen er al  econom y of a 
st a te  from  a sign if ic an t a n ti tr u s t vi ol at io n is la rg e an d wou ld  be th e  ba si s fo r a 
fe as ib le  ac tion . The  st a te  is  th e  logica l part y  to  seek  reco ve ry  in  su ch  cases . 
U nd er  th is  bi ll,  an y st a te  co uld pr ov id e it s in di vid ual  ci tize ns  an d it s ge ne ra l 
eco nomy  w ith r el ie f which  m ig ht  n ot  o th er w is e lie p ra ct ic al ly  a vai la ble  or  poss ibl e under  the  la w  o f th e in di vi du al  st at e.

F u rt her,  th e ab il ity of ea ch  st a te 's  a tt o rn ey  gen er al  to  see k su ch  re dre ss  wo uld  
be a st ro ng  d e te rr en t to fu tu re  a n ti tr u s t vi ol at io ns , an d th e healt hy  co mpe tit ion 
ne ce ss ar y to  th e  fu nc tion in g of  our  fr ee  en te rp ri se  sy stem  wou ld  be  en co urag ed .

W hi le  su pport in g  th e m ai n th ru s t of  th is  bil l. I wou ld  al so  urg e th e inclus ion 
of  th e re vi sion s su gg es ted by th e H on or ab le  And rew P.  M ill er  in  hi s test im on y be fo re  th e Su bc om mitt ee  on Monopoli es an d Com mercia l Law  on Marc h 25, 
1974. T he se  revi sion s are  n ec es sa ry  to m ak e th e bi ll a viab le , ef fecti ve  tool .

In  co nc lusion , w ith  th e af or em en tion ed  re vi sion s,  I view  II .R . 12528 as  a 
va lu ab le  so ur ce  of  in cr ea se d pr ot ec tion  fo r th e ci tiz en s,  eco nomy , and fr ee  
en te rp ri se  s ys tem  o f t hi s co un tr y an d of  my st a te .

P le as e feel  fr ee  to  co nt ac t me  if  yo u ne ed  an y fu r th e r co mm en ts  or  ha ve  
any que st io ns .

Sinc erely,
Norm an C. Gor su cii.

A ttorn ey  G ene ral .

State  of Lou is ia na ,
D epa rtme nt  of J us tice ,

2-3 -4  Loyola B uild ing,
New  O rleans, Sep te m ber  5,1 974-

Re II .R . 12528— A Bi ll to  per m it  th e a tt o rn eys ge ne ra l of  th e  se ve ra l S ta te s to 
se cu re  re dr es s to th e  ci ti ze ns  and  pol it ic al  su bd iv is io ns  of  th e ir  S ta te s fo r 
da m ag es  an d in ju ri es su st a in ed  by reas on  of  un la w fu l re s tr a in ts  an d 
mo nopo lie s.

Hon . P ete r W. Rodino , J r. ,
Cha irman , Su bc om m it te e on Mon op ol ies  an d Com mercial  La w, Com m it te e on  the 

Ju dic ia ry , Hou se  o f Rep re se nt at iv es , Wa sh  ing ton.  D.C.
Dear Mr. C ha irman  : On beh al f of  th e S ta te  of  Lou is ia na , I am  ta kin g th is  o p

port un it y  to  en do rs e sp ec ifi ca lly  th e te st im on y in su pp or t of  th e  ca pt io ne d Bi ll,  
wh ich  w as  g iven  by A tto rn ey  Gen eral M ill er  o f V irg in ia  on M arch  25. 1974, in  hi s 
ca pa ci ty  as C ha irm an  of  th e A n ti tr u s t Co mmitt ee  of  th e  N at io na l Assoc ia tio n of  
A ttor ne ys  G en eral . P re se n t a t th a t hea ri ng  w er e Messrs . Jo hn  R. Fl ow er s,  Jr .,  an d 
P e te r E ver et t,  IV, A ss is ta nt A ttorn ey s Gen eral,  who re pre se nte d me.



Louisiana has been an active ant itru st litigant on its own behalf and  on behalf 
of its political subdivisions and individual residents for a number of years. We 
have carefully studied your Bill, and are of the opinion that  it will be of great  
importance in eliminating  artificial procedural  obstacles to the effectiveness of 
public interest  litigation in the ant itru st field.

There are some technical changes which were recommended in addition to 
the substantive  changes to which General Miller addressed himself, and these 
were attached, for the convenience of the Committee, to a redraft  of the Bill 
incorporating both substantive and procedural suggested revisions. In that con
nection, the State  of Louisiana is specifically, although by no means exclusively, 
interested in the provision of Section 4D(b) of H.R. 12528, which provides, in 
essence, tha t if an individual stat e declines to take action or fails to inst itute  
suit within ninety days of being notified by the  Attorney General of the United 
States, the Attorney General, as  directed by the Bill as drawn by your Sub-Com
mittee, would inst itute  an action “in place of the State  Attorney General” and 
as “paren t patriae of the citizens of such State  for the purposes of such action .” 
We do not believe tha t the notification process of Section 4D(a) would he bur
densome ; however, Louisiana agrees with the remarks  of the Department of 
Justic e's Anti trust  Division tha t the provisions of Section 4D(b) could create 
serious problems.

It is my opinion tha t the subsidiary modifications proposed by General Miller 
will strengthen the basic purpose of the  Bill, and faci litate  effective cooperation 
between Federal and S tate authorities.

As Attorney General of the State of Louisiana, I strongly urge tha t the Bill 
be enacted, with the modifications proposed by Attorney General Miller of Vir
ginia, acting as spokesman for the A ntit rust  Committee of the National Associa
tion of Attorneys General, in testifying before the Sub-Committee on Monopolies 
and Commercial Law on March 25,1974.

Yours very truly,
William J. Guste, Jr.,

Attorney General,
State of Louisiana.

The Commonwealth ob’ Massachusetts,
Department of the 2Vttorney General,

State House, 
Boston, September 9, 197J/.

Hon. Peter W. Rodino, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the 

Judiciary, House of Representatives , Washington, D.C.
Dear Mr. Chairman : I write to endorse specifically the testimony in support

of H.R. 12528 given by Attorney General Miller of Virginia on March 25, 1974, as 
Chairman of the Antitrust Committee of the National Association of Attorneys 
General.

As Attorney General of Massachusetts for more than five and one-half years,
I have represented the Commonwealth and some of its state  agencies in ant i
tru st litigation. I believe H.R. 12528 will be of great importance in increasing 
the representation which my office can give to the consumers of the Common
wealth in such litigat ion.

Furthermore, I believe tha t the modifications proposed by General Miller will 
strengthen the basic purpose of the Bill and facil itate  effective cooperation 
between Federal and State authorities.

I urge tha t H.R. 12528 be enacted with the adoption of General Miller’s 
modifications.

Very tru ly yours,
Robert H. Quinn,

President, National Association
of Attorneys General.
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